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Commerce  In  May  and  June  1965.  In  the 
Commission's  testimony  concerning  the 
bill,  it  was  stated  that  the  Commission 
did  “not  contemplate  applying  any  new 
rules  that  we  may  enact  with  respect  to 
the  rest  of  the  CATV  industry  until  1966, 
In  other  words,  until  at  least  after  this 
session  of  Congress  is  over  and  it  has  had 
the  ability  to  consider  this  problem." 
(Hearings  before  the  Subcommittee  on 
Communications  and  Power  of  the  House 
Committee  on  Interstate  and * Foreign 
Commerce  on  H.R.  7715,  89th  Cong.,  1st 
sess.,  p.  25.)  No  bill  relating  to  CATV 
has  been  introduced  in  the  Senate,  and 
the  89th  Congress  adjourned  its  1st  ses¬ 
sion  without  enacting  any  legislation  on 
CATV. 

7.  We  think  it  appropriate,  therefore, 
to  take  up  without  further  delay  Part  I 
and  paragraph  50  of  the  rulemaking  pro¬ 
ceeding.  Here  we  note  that  CATV  is 
developing  and  expanding  at  a  very  rapid 
rate  (see  pan.  31-39  within) .  We 
cannot  Ignore  the  increasing  risk  of  ad¬ 
verse  impact  on  the  “public  Interest  in 
the  larger  and  more  effective  use  of  radio" 
(section  303(g))  which  accompanies  the 
burgeoning  CATV  development.  See 
paragraphs  116-117;  Part  n,  within. 
Further,  it  is  contrary  to  sound  regula¬ 
tion  for  carriage  and  nonduplication  to  be 
applicable  to  the  microwave  CATV  sys¬ 
tem  and  Inapplicable  to  the  nonmlcro- 
wave,  which  constitutes  the  other  three- 
fourths  of  the  industry.  And,  if  the 
carriage  and  nonduplication  provisions 
are  to  be  applied  to  nonmicrowave  sys¬ 
tems,  it  would  obviously  minimize  the 
disruption  to  the  viewing  public  to  do  so 
as  soon  as  possible — before  a  large  num¬ 
ber  of  incipient  CATV  systems  commence 
operation  and  their  subscribers  become 
accustomed  to  service  not  in  compliance 
with  the  rules.  It  would  also  appear  to 
entail  less  hardship  to  the  new  CATV 
operator  to  commence  operation  under 
the  rules  than  to  undergo  a  subsequent 
conversion.  Moreover,  removal  of  the 
present  uncertainty  would  assist  local 
franchising  authorities,  as  well  as  fran¬ 
chise  applicants.  We  have  received  sev¬ 
eral  inquiries  from  local  authorities  as  to 
when  a  decision  might  be  expected,  with 
an  indication  in  some  instances  that 
action  on  franchise  applications  was  be¬ 
ing  withheld  pending  our  decision.  The 
“introduction  of  as  much  stability  as  pos¬ 
sible  into  the  planning  perspective  of 
those  affected  by  our  regulation”  is  re¬ 
garded  by  us  as  a  “highly  desirable  ob¬ 
jective”  (first  report  and  order  in  Docket 
Nos.  14895  and  15233,  par.  78) .  For  all 
these  considerations,  developed  more 
fully  within,  we  think  it  our  responsibility 
under  the  Communications  Act  to  resolve 
the  Issues  in  Part  I  and  paragraph  50. 

A.  JURISDICTION  AS  A  MATTER  OF  LAW 

8.  While  the  comments  filed  in  sup¬ 
port  of  present  jurisdiction  outnumber 
those  opposed,'  there  appears  to  be  no 


’Supporting  comments  were  filed  by:  Na¬ 
tional  Association  of  Broadcasters;  Associa¬ 
tion  of  Maximum  Service  Telecasters,  Inc.; 
Storer  Broadcasting  Co.;  American  Broad - 
casting  Co.;  Westlnghouee  Broadcasting  Co., 


need  to  review  the  substance  of  the  sup¬ 
porting  comments  here.  The  bulk  of  the 
supporting  comments  either  restate  es¬ 
sentially  the  same  matters  set  forth  In 
the  Commission’s  memorandum  an  Its 
Jurisdiction  and.  authority  (notice,  at¬ 
tachment  B)  or  express  agreement  with 
that  memorandum.'  Since  we  believe 
that  the  case  for  Jurisdiction  is  suffi¬ 
ciently  set  forth  in  our  memorandum,  a 
copy  of  which  is  attached  to  this  docu¬ 
ment  for  convenient  reference  (attach¬ 
ment  C).  we  shall  discuss  only  the 
arguments  made  in  the  opposition 
comments. 

9.  The  comments  urging  a  want  of 
Jurisdiction  make  three  principal  argu¬ 
ments.  It  Is  asserted,  first,  that  the 
Communications  Act  contains  no  provi¬ 
sion  granting  the  Commission  authority 
over  CATV  systems.  Second,  It  Is  con¬ 
tended  that  there  are  specific  provisions 
in  the  Act  which  show  a  lack  of  author¬ 
ity.  And,  third.  It  is  urged  that  the 
Commission  Itself  has  repeatedly  denied 
jurisdiction  over  CATV  systems,  that 
Congress  is  aware  of  and  has  acquiesced 
In  this  administrative  interpretation, 
and  that  principles  of  statutory  con¬ 
struction  foreclose  the  Commission  from 
now  claiming  jurisdiction.  We  shall 
discuss  these  arguments  in  order. 

10.  The  contention  that  the  Commu¬ 
nications  Act  contains  no  provision 
granting  the  Commission  authority  over 
CATV  systems  takes  Issue  with  the  suf- 


Inc.;  Fuqua  Industries,  Inc.;  WTVT,  Inc.; 
Snyder  &  Associates;  Western  Slope  Broad¬ 
casting  Co.;  Black  Canon  Broadcasting  Co.; 
Mesa  Verde  Broadcasting  Co.;  Houston  Post 
Co.;  WKBH  Television,  Inc.;  Bonneville  In¬ 
ternational  Carp.;  Mobile  Video  Tapes,  Inc.; 
D.  H.  Overmyer,  Aroostook  Broadcasting 
Carp.;  Tkft  Broadcasting  Co.;  WJAC,  Inc.; 
Springfield  Television  Broadcasting  Corp.; 
Midwest  Television,  Inc.;  Wsst  Central 
Broadcasting  Co.;  RustCraft  Broadcasting 
Co.;  WGAL  Television,  Inc.;  American  Farm 
Bureau  Federation;  National  Farmers  Union; 
National  Orange;  Tri-State  TV  Translators 
Association;  Labor  Organizations  Affiliated 
With  the  AFL-CIO;  Eastern  Educational  Net¬ 
work;  and  commenting  jolntlv,  television  sta¬ 
tions  KHOU-TV,  KOTV,  KXTX.  WANE-TV, 
WAVE-TV,  W  FIX-TV,  WFRV,  WISH-TV, 
WJXT,  WMT-TV,  WNOK-TV.  WTOP-TV. 
Opposition — Commenting  In  opposition  to 
jurisdiction  were:  National  Community  Tele¬ 
vision  Association,  Inc.;  Smith  A  Pepper  (on 
behalf  of  160  CATV  systems);  Columbia 
Broadcasting  System;  National  Broadcasting 
Co.;  TV  Cable  Service  of  Abilene,  Inc.;  En- 
tron.  Inc.;  American  Cable  Television,  Inc.; 
Meredith  Broadcasting  Co.;  Triangle  Pub¬ 
lications.  Inc.;  Jerrold  Electronics  Corp.; 
International  Teleprompter  Corp.;  Mont¬ 
gomery  Television  Association.  Inc.;  and 
Journal  Co.  Other— American  Telephone  A 
Telegraph  Co.  and  United  States  Independ¬ 
ent  Telephone  Association  took  no  position 
on  the  jurisdictional  question  but  requested 
that  the  carriage  and  nondupllcatlon  provi¬ 
sions  be  applied  to  CATV  systems  directly 
rather  than  to  microwave  common  carriers. 

*  While  Storer  Broadcasting  Co.  does  not 
agree  with  the  Impact  argument  (Commis¬ 
sion's  memorandum  pp.  4-6)  as  a  jurisdic¬ 
tional  base.  It  takes  the  position  that  the 
Commission  now  has  limited  jurisdiction 
over  all  CATV  systems  which  Is  sufficient  to 
support  the  measures  proposed  in  Part  I  and 
par.  60. 


flclency  of  the  statutory  base  set  forth 
In  the  Commission’s  memorandum  (pp. 
2-7) .  We  there  relied  on  the  fact  that 
section  2(a)  states  that  the  “provisions 
of  this  Act  shall  apply  to  all  Interstate 
and  foreign  communication  by  wire  or 
radio  *  •  •  and  to  all  persons  engaged 
within  the  United  States  in  such  com¬ 
munication.”  and  concluded  that  CATV 
systems  are  engaged  In  “communication 
by  wire,"  within  the  meaning  of  section 
3(a),  which  is  interstate  in  nature. 
With  respect  to  the  provisions  of  the  Act 
to  be  applied,  we  stated  that  the  author¬ 
ity  conferred  by  section  303(h)  to  issue 
rules  establishing  the  area  or  zone  to  be 
served  by  any  station  Includes  the  power 
to  prevent  infringement  of  the  rules  by 
“any  person”  (secs.  312(b)  and  502  of 
the  Communications  Act),  and  specifi¬ 
cally  a  person  subject  to  the  provisions 
of  the  Act,  and  encompasses  authority  to 
specify  by  rule  the  conditions  under 
which  the  station's  signal  may  be  ex¬ 
tended  beyond  the  prescribed  service 
area  or  zone  by  CATV.  Moreover,  apart 
from  section  303(h),  the  general  rule 
making  authority  of  the  Commission 
(secs.  4(1)  and  303  (f)  and  (r))'  includes 
authority  to  take  necessary  action,  not 
inconsistent  with  the  Act  or  law,  to  pre¬ 
vent  frustration  of  section  307(b)  by 
CATV — an  “interstate  communication 
by  wire"  to  which  the  Act’s  provisions 
are  applicable  (secs.  2(a)  and  3(a)). 

11.  It  Is  asserted  that  these  sections 
do  not  suffice  to  support  Jurisdiction  be¬ 
cause  It  Is  necessary  to  find  some  specific 
provision  of  the  Act  expressly  conferring 
Jurisdiction  over  the  subject  matter  of 
CATV.  The  authorities  cited  In  our 
memorandum  (pp.  4-6)  to  the  effect  that 
our  authority  does  not  depend  on  a  spe¬ 
cific  reference  to  CATV  or  CATV  prac¬ 
tices  In  the  Act'  are  distinguished  on 
the  ground  that  they  concern  authority 
over  unspecified  practices  of  regulated 
licensees  rather  than  the  power  to  regu¬ 
late  unspecified  persons  or  businesses  not 
licensed  under  the  Act.  Unless  specific 
authority  is  required  for  regulation  of 
nonlicensees,  It  is  argued,  the  Commis¬ 
sion  could  utilize  its  general  rule  making 
authority  to  regulate  any  business  (such 
as  amusements,  program  producers,  etc.) 
which  has  an  Impact  on  broadcasting  or 
uses  communications  facilities. 

12.  The  attempted  distinction,  even 
assuming  arguendo  Its  validity,  does  not 
fit  the  situation  here.  We  are  not  pre¬ 
sented  with  the  question  of  whether  the 
Commission’s  broad  powers  to  take  ac¬ 
tion  necessary  to  carry  out  the  provi¬ 
sions  of  the  Act  Include  authority  to 
regulate  a  business  not  subject  to  the 
Act  merely  because  of  some  Impact  on. 


1  National  Broadcasting  Co.  v.  United 
States.  319  UB.  190,  218-219;  United  States  v. 
Storer  Broadcasting  Co.;  351  UB.  192,  203; 
American  Trucking  Association  v.  United 
States,  344  UB.  298.  809-311;  United  States  v. 
Pennsylvania  RR.  Co.;  323  UB.  612;  United 
States  v.  W  right  wood  Dairy  Co.,  316  UB.  110; 
Houston,  East  A  Weet  Texas  Railway  Co.  v. 
United  States.  234,  U  S.  842,  Public  Service 
Commission  of  State  of  New  York  v.  Federal 
Power  Commission,  827  F.  2d  893,  897 
(CJLD.C.). 
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or  use  of,  interstate  communications  un¬ 
der  the  Act*  CATV  systems  differ  from 
most  other  businesses  in  that  they  are 
themselves  engaged  in  “interstate  com¬ 
munication  by  wire,”  a  business  to  which 
the  Act’s  provisions  are  expressly  ap¬ 
plicable  (secs.  2(a),  3(a) ).T  Moreover, 
they  physically  intercept  and  extend 
television  signals,  and  thus  have  a 
uniquely  close  relationship  to  the  regu¬ 
latory  scheme  embodied  in  sections  303 
(h)  and  307(b).  We  are  not  powerless 
to  prevent  frustration  of  our  actions 
under  those  sections  by  persons  subject 
to  the  Act  merely  because  the  licensing 
provisions  of  the  statute  are  inapplicable 
to  them.  Section  312  (b)  and  (c)  pro¬ 
vide  for  the  issuance  of  a  cease  and 
desist  order  against  “any  person” — not 
merely  any  “licensee  or  permittee” — 
who  has  “violated  or  failed  to  observe 
any  rule  or  regulation  of  the  Commis¬ 
sion  authorized  in  this  Act  •  •  *.” 

13.  It  is  further  asserted  that  Federal 
Power  Commission  v.  Panhandle  Eastern 
Pipeline  Co.,  337  U.S.  498,  precludes  a 
conclusion  that  the  general  rule  making 
power  of  the  Commission  encompasses 
authority  to  take  necessary  action,  not 
Inconsistent  with  the  Act  or  law,  to  pre¬ 
vent  frustration  of  section  307(b)  and 
303(h)  by  CATV.  However,  the  Pan¬ 
handle  case  is  readily  distinguishable. 
That  case  was  decided  upon  the  basis  of 
a  specific  provision  in  the  Natural  Gas 
Act  which  denied  the  Federal  Power 
Commission  jurisdiction  to  deal  with  the 
problem  there  involved."  Section  1(b) 
of  the  Natural  Gas  Act  provides  that  the 
“provisions  of  this  Act  shall  apply  *  •  • 

•  We  have  not  claimed  plenary  power  to 
regulate  any  business  which  may  have  some 
Impact  on  broadcasting  or  other  Interstate 
communication  by  wire  or  radio.  In  the 
jurisdictional  memorandum  we  stated  that 
the  “Commission  clearly  has  no  Jurisdiction 
over  bowling  alleys  or  theatres,  for  example 
•  •  Moreover,  we  sought  and  obtained 
specific  statutory  authority  to  regulate  the 
manufacture  of  television  receivers  shipped 
In  Interstate  commerce  for  sale  to  the  pub¬ 
lic  (Public  Law  87-629,  47  U.8.C.  303(s)). 
There  may  be  Instances,  of  course,  where  the 
Commission's  regulatory  power  appropriately 
extends  to  some  activities  of  persons  not  en¬ 
gaged  In  communication  by  wire  or  radio. 
But  there  Is  not  necessity  to  determine  the 
limits  or  basis  for  such  authority  here. 

*  Since  CATV  systems  fall  within  the  defi¬ 
nition  of  communication  by  wire  and  their 
operations  are  Interstate  In  nature.  It  makes 
no  difference  that  they  are  not  expressly 
mentioned  by  name.  The  Act  applies  to  " all 
Interstate  communication  by  wire  or  radio" 
and  to  "all  persons  engaged  In  such  commu¬ 
nication"  (sec.  2(a),  Italic  added).  For  that 
matter,  prior  to  the  1962  amendment  Incor¬ 
porating  section  303(a) ,  the  word  “television" 
did  not  appear  In  the  Act.  Tet,  It  has  long 
been  established  that  the  Act  applies  to  tele¬ 
vision  because  It  falls  within  the  definitions 
of  “radio  communication"  and  “transmission 
of  energy  by  radio”  contained  In  section  3. 
Allen  B.  Dumont  Labs,  Inc.,  v.  Carroll,  184 
F.  2d  163,  156  (CA.  3) ,  cert.  den.  340  U.S.  929. 

a  Other  Federal  Power  Commission  cases 
cited  In  the  comments.  Amerada  Petroleum 
Carp.  v.  Federal  Power  Commission,  394  F.  2d 
404  (C.A.  8),  and  Pan  American  Petroleum 
Corp.  v.  Federal  Power  Commission,  339  F. 
2d  694,  are  similarly  Inapposite  since  they 
Involved  a  lack  of  jurisdiction  predicated 
upon  a  statutory  exclusion. 


to  the  sale  in  interstate  commerce  of 
natural  gas  for  resale  *  *  *  but  shall  not 
apply  •  •  •  to  the  production  or  gather¬ 
ing  of  natural  gas”  (32  Stat.  821,  15 
U.S.C.  sec.  717  (b) ) .  The  Court  held  that 
the  transfer  of  gas  leases  fell  within  the 
exclusion  as  to  the  “production  or  gath¬ 
ering  of  natural  gas”  and  hence  lay  out¬ 
side  the  scope  of  the  Power  Commission’s 
regulatory  powers.  In  declining  to  find 
authority  in  the  Power  Commission’s 
general  rule  making  powers,  the  Court 
stated  that  the  “power  to  do  the  thingB 
appropriate  to  carry  out  the  provisions 
of  the  Act  can  hardly  be  taken  to  rescind 
a  prohibition  against  certain  actions” 
(337  UA  at  508).  By  contrast,  there  is 
no  provision  in  the  Communications  Act 
which  specifically  excludes  CATV  sys¬ 
tems  from  the  Commission’s  jurisdiction. 
On  the  contrary,  section  2(a)  states  that 
the  “provisions  of  this  Act  shall  apply  to 
all  interstate  communication  by  wire  or 
radio  •  •  •  and  to  an  persons  engaged 
within  the  United  States  in  such  com¬ 
munication  •  •  •  (Italic added).”  More¬ 
over,  Panhandle  has  been  construed 
narrowly  in  a  recent  case  arising  under 
the  Natural  Gas  Act,  which  sustained 
the  Power  Commission’s  jurisdiction  over 
gas  leases  for  resale  in  Interstate  com¬ 
merce.  United  Gas  Improvement  Co.  v. 
Continental  Oil  Co.,  381  U.S.  392,  403- 
404. 

14.  The  argument  that  the  Commu¬ 
nications  Act  contains  language  expressly 
excluding  jurisdiction  over  CATV  sys¬ 
tems,  is  predicated  primarily  on  the  pro¬ 
visions  of  section  2(b)  and  section  214 
(a)  of  the  Act.  Section  2(b)  states  that 
nothing  in  the  Act  shall  be  construed  to 
give  the  Commission  jurisdiction  with 
respect  to  “Intrastate  communication 
service  by  wire  or  radio  of  any  carrier” 
or  “any  carrier  engaged  in  interstate  or 
foreign  communication  solely  through 
connection  by  radio,  or  by  wire  and  radio, 
with  facilities  located  in  an  adjoining 
State  •  •  •  of  another  carrier  •  • 
Section  214(a)  provides,  in  pertinent 
part,  that  “no  carrier”  shall  construct 
or  operate  a  line  without  a  prior  cer¬ 
tificate  from  the  Commission:  Provided, 
however.  That  no  certificate  is  required 
for  construction  or  operation  of  “a  line 
within  a  single  State  unless  such  line 
constitutes  part  of  an  interstate  line.” 
It  further  states :  “As  used  in  this  section 
the  term  ‘line’  means  any  channel  of 
communication  established  by  the  inter¬ 
connection  of  two  or  more  existing  chan¬ 
nels.” 

15.  We  are  not  persuaded  that  these 
sections  demonstrate  a  statutory  denial 
of  jurisdiction  over  CATV  systems.  In 
the  first  place,  both  sections  by  their 
terms  apply  to  “carriers”  and  we  have 
repeatedly  ruled  that  CATV  systems  are 
not  “carriers”  within  the  meaning  of 
section  3(h)  of  the  Act.  Frontier  Broad¬ 
casting  Co.,  24  FCC  251;  CATV  and  TV 
Repeater  Services.  26  FCC  403,  427-428; 
WSTV,  Inc.  v.  Fortnightly  Corp.,  23  Pike 
and  Fischer,  R.R.  184;  Philadelphia  Tele¬ 
vision  Broadcasting  Co.,  et  al ,  FCC  65- 
702  (Aug.  8,  1965).  Nor  are  television 
stations  “carriers”  under  section  3(h). 
Moreover,  even  if  CATV  systems  were  to 
be  deemed  carriers,  their  operations  are 


interstate  in  nature  since  they  are  carry¬ 
ing  interstate  television  signals.  A  com¬ 
mon  carrier  carrying  television  signals 
does  not  fall  within  the  exemption  in 
section  2(b)(1)  because  its  physical  fa¬ 
cilities  are  located  in  only  one  State;  it 
“performs  an  interstate  communications 
service.”  Idaho  Microwave,  Inc.  v.  Fed¬ 
eral  Communications  Commission,  352 
F.  2d  729  (CAD.C.) ;  Ward  v.  Northern 
Ohio  Telephone  Co.,  300  F.  2d  816  (CA. 
6) ,  cert.  den.  371  UB.  820;  Pacific  Tela- 
tronlcs,  Inc.,  4  Pike  and  Fischer,  R.R. 
145;  and  cf.  California  Interstate  Tele¬ 
phone  Co.  v.  Federal  Communications 
Commission  328  F.  2d  816  (CAD.C.).’ 
See  also,  United  States  v.  American  Tele¬ 
phone  It  Telegraph  Co.,  57  F.  Supp.  451, 
454  (S.D.N.Y.) ,  aff’d  percuriam,  sub  nom. 
Hotel  Astor  v.  United  States,  325  UB. 
837.  By  the  same  token  a  CATV  system, 
if  it  were  a  carrier,  would  constitute  “part 
of  an  Interstate  line”  for  purposes  of 
section  214(a) ,  even  though  its  facilities 
were  located  within  a  single  State. 

16.  The  most  vigorously  pressed  argu¬ 
ment  against  Jurisdiction  is  the  asser¬ 
tion  that  the  Commission  is  estopped  by 
past  disclaimers  of  Jurisdiction  over 
CATV  systems  and  congressional  ac¬ 
quiescence  in  those  disclaimers  (see  par. 
28  of  the  notice  herein) .  Reliance  is 
placed  on  the  principle  of  statutory  con¬ 
struction  that  a  consistent,  longstanding 
administrative  Interpretation  is  entitled 
to  great  weight,  particularly  where  Con¬ 
gress  is  aware  of  the  administrative  de¬ 
termination  and  has  subsequently 
amended  the  statute  without  changing 
the  applicable  section.10  Whatever  the 
force  of  this  principle  in  other  circum¬ 
stances,  we  do  not  think  that  it  is  dis¬ 
positive  of  the  legal  question  of  our 
jurisdiction  here. 

17.  Initially,  it  bears  noting  that  some 
of  the  precedents  cited  as  establishing 
a  consistent  contrary  position  primarily 
concerned  matters  upon  which  we  do 
not  rely  as  a  basis  for  jurisdiction.  We 
have  consistently  held  that  CATV  sys¬ 
tems  are  not  common  carriers  within  the 
meaning  of  section  3(h),  and  hence  do 
not  come  within  the  provisions  of  Title 
n  applicable  to  carriers.  Frontier 
Broadcasting  Co.,  24  FCC  251 ;  CATV  and 
TV  Repeater  Services.  26  FCC  403,  427- 
248;  WSTV,  Inc.  v.  Fortnightly  Corp., 
23  Pike  It  Fischer,  RJt.  184.  But  we  have 

*  That  the  carrier  In  Idaho  Microwave  wm 
carrying  the  signal  of  a  television  station  lo¬ 
cated  In  another  State  Is  not  of  controlling 
significance.  All  television  broadcasting  Is 
Interstate  In  nature.  Ward  v.  Northern  Ohio 
Telephone  CO..  300  F.  2d  816  (CA.  6),  cert, 
den.  371  UB.  820;  Capital  City  Telephone  CO., 
3  FCC  189,  193-4;  Federal  Radio  Commission 
v.  Nelson  Bros.  Bond  A  Mortgage  Co.,  389  U.S. 
366,  279.  Moreover,  In  the  case  of  network 
programing  the  communication  link  between 
the  network  and  the  station  transmitter 
forme  an  additional  part  of  the  Interstate 
chain  of  communication.  Ward,  supra,  300 
F.  3d  at  819. 

M  Oases  cited  to  us  In  this  connection  In¬ 
clude:  Hanover  Bank,  Ex.  v.  C.I.R..  369  U.8 
672,  686-687;  United  States  v.  Leslie  Salt  Co., 
350  OB.  882,  396-397;  Norwegian  Nitrogen 
Co.  v.  United  States.  288  OB.  294,  315;  Luck- 
enback  Steamship  Co.  v.  United  States.  280 
UB.  173,  188;  Cammarano  v.  United  States, 
358  UB.  498. 
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not  proposed  to  depart  from  this  ruling, 
which  has  been  reaffirmed  since  the  issu¬ 
ance  of  the  notice  herein.  Philadelphia 
Television  Broadcasters  Co.,  et  al.  v.  Rol¬ 
lins  Broadcasting,  Inc.,  Docket  No. 
15926  (FCC  65-702,  Aug.  2.  1965)  now 
pending  on  appeal  (case  No.  19577, 
CAD.C.).  Nor  have  we  departed  from 
our  earlier  rulings  that  CATV’s  are  not 
engaged  In  “broadcasting”  within  the 
meaning  of  section  3(o)  and  are  not  en¬ 
compassed  within  section  325(a)  .  CATV 
and  TV  Repeater  Services,  26  FOC  403, 
425-430.  In  areas  closer  to  the  claimed 
basis  for  jurisdiction,  the  precedents  do 
not  reflect  a  consistent  contrary  posi¬ 
tion."  Thus,  while  we  Initially  dis¬ 
claimed  Jurisdiction  to  deny  a  common 
carrier  microwave  authorization  to  re¬ 
lay  television  signals  to  CATV  systems 
(Intermountain  Microwave,  24  FCC  54; 
CATV  and  TV  Repeater  Services,  26 
FCC  403,  431-433) .  this  ruling  was  later 
reversed  In  our  Carter  Mountain  deci¬ 
sion,  32  FCC  459,  which  was  sustained 
on  judicial  review.  Carter  Mountain 
Transmission  Corp.  v.  Federal  Communi¬ 
cations  Commission,  321  F.  2d  359,  364 
(CAD.C.),  cert.  den.  375  UB.  951.  In 
CATV  and  TV  Repeater  Services,  we  dis¬ 
claimed  plenary  power,  under  section 
303  (a),  (b),  (f),  (g),  (1),  and  (r).  to 
"regulate  any  and  all  enterprises  which 
happen  to  be  connected  with  one  of  the 
many  aspects  of  communications ’ ’  (28 
FCC  at  429)  a  power  which  Is  not 
claimed  here.  However,  we  assumed, 
without  deciding,  that  CATV’s  are  within 
the  scope  of  section  3(a)  (26  FOC.  at 
428),  and  also  found  It  unnecessary  to 
pass  on  the  question  of  our  authority  to 
regulate  them  directly  because  of  adverse 
effect  cm  broadcasting  (26  FCC  at  431) . 
And,  finally,  we  have  not  previously  ruled 
on  the  question  of  whether  section  303 
(h)  encompasses  authority  to  regulate 
CATV. 

18.  More  important,  even  if  our  past 
rulings  In  this  troublesome  area  had  been 
consistent,  we  are  not  estopped  from  cor¬ 
recting  a  ruling  of  law  which  appears  to 
be  clearly  erroneous.  Carter  Mountain 
Transmission  Corp.  v.  Federal  Com¬ 
munications  Commission,  321  F.  2d  359, 
364  (CAD.C.),  cert.  den.  375  UB.  951; 
Phillips  Petroleum  Co.  v.  Wisconsin,  347 
U.8.  672;  United  Gas  Improvement  Co. 


11  The  position  of  Oongrew,  If  It  has  ac¬ 
quiesced  In  the  Commission’s  rulings,  is  not 
clear.  It  Is  true,  as  set  forth  in  the  notice, 
par.  28,  that  following  our  decision  In  CATV 
and  TV  Repeater  Services,  96  FOC  406,  the 
86th  Congress  gave  extensive  consideration 
to  some  of  the  various  legislative  proposals 
on  CATV  submitted  by  the  Commission  and 
others,  but  enacted  no  legislation.  More¬ 
over.  bUls  Introduced  In  subsequent  Con¬ 
gresses  received  no  ictton.  However,  Con¬ 
gress  also  took  no  action  after  being  apprised 
of  the  partial  reversal  of  that  decision  in 
Carter  Mountain.  Twenty-ninth  FOC  An¬ 
nual  Report,  1968.  Congress  likewise  Is 
aware  of  our  Initial  conclusion  as  to  Jurisdic¬ 
tion  in  the  notice  herein  Issued  on  Apr.  28. 
1066.  Although  a  subcommittee  of  the  House 
Commerce  Committee  subsequently  held 
hearings  on  H.R.  7718,  no  committee  report 
Issued  In  the  1st  session  of  the  89th  Con¬ 
gress,  and  no  legislation  on  CATV  was  con¬ 
sidered  or  Introduced  In  the  Senate. 


v.  Continental  Oil  Co..  381  UB.  392,  404- 
406.“  As  the  Supreme  Court  com¬ 
mented  in  the  Phillips  Petroleum  case. 
In  sustaining  the  Federal  Power  Com¬ 
mission’s  jurisdiction  over  the  sale  of 
gas  by  gas  producers  for  resale  In  Inter¬ 
state  commerce  despite  that  agency’s 
consistent  past  disclaimer  of  Jurisdic¬ 
tion,  “even  consistent  error  Is  still  error” 
(347  UB.  672,  678,  fn.  5).  Moreover,  In 
United  Gas  Improvement  the  authority 
of  the  Power  Commission  over  gas  leases 
for  resale  In  Interstate  commerce  was 
upheld,  notwithstanding  the  fact  that 
the  agency  had  Initially  concluded  In  the 
same  proceeding  that  it  lacked  juris¬ 
diction  and  then  reversed  Itself  on  re¬ 
mand  (on  another  ground)  from  a  court 
of  appeals  decision  which  assumed  a 
lack  of  authority  on  the  basis  of  Pan¬ 
handle  (381  UB.  at  404-406).  Public 
Service  Commission  of  New  York  v.  Fed¬ 
eral  Power  Commission,  287  F.  2d  143, 
145  (CAD.C  ), 

19.  As  Indicated  in  the  notice  (par. 
26),  our  “Jurisdiction  to  regulate  non- 
mlcrowave  CATV  systems  under  the 
present  provisions  of  the  Communica¬ 
tions  Act  is  obviously  subject  to  reason¬ 
able  difference  of  opinion.”  However, 
the  arguments  discussed  above  do  not 
persuade  us  that  jurisdiction  Is  lacking, 
and  no  other  bar  to  jurisdiction  has  been 
brought  to  our  attention.  After  careful 
consideration  of  all  the  comments  we 
are  convinced  that  the  case  for  present 
jurisdiction  is  a  strong  one.  Accord¬ 
ingly,  for  the  reasons  set  forth  above 
and  in  our  memorandum  as  to  jurisdic¬ 
tion  (Appendix  C),  we  conclude  that 
CATV  systems  are  engaged  In  Interstate 
communication  by  wire  to  which  the 
provisions  of  the  Communications  Act 
are  applicable  (secs.  2(a)  and  3(a),  47 
UB.C.  152(a)  and  153(a)).  We  further 
conclude  that  our  statutory  powers,  par¬ 
ticularly  under  section  4(1) ,  303  (f),  (g), 
(h),  and  (r).  Include  authority  to  pro¬ 
mulgate  necessary  and  reasonable  regu¬ 
lations  to  carry  out  the  provisions  of 
sections  1,  307(b) ,  and  303(8)  of  the  Act 
and  to  prevent  frustration  of  the  regu¬ 
latory  scheme  by  CATV  operations, 
whether  or  not  microwave  facilities  are 
used.  The  rules  proposed  in  Part  I  and 
paragraph  50  of  the  notice  are  within 
our  legal  authority. 

B.  ASSERTION  OP  JTXRISDICTION 

20.  We  turn  now  to  the  further  ques¬ 
tion  of  whether  jurisdiction  over  non¬ 
microwave  CATV  should  be  exercised  at 
this  time.  Most  of  the  comments  In 
support  of  jurisdiction  favored  an  Imme¬ 
diate  extension  of  the  carriage  and  non- 
dupll cation  requiremen  ts  to  nonmicro - 
wave  CATV  systems,  and  the  adoption 
of  an  interim  policy  either  along  the 
lines  proposed  in  paragraph  50  of  the 
notice  or  of  broader  scope.  However, 
some  of  the  supporting  comments  and 
many  of  the  opposition  comments  took 


“See  also,  Oalbeck  v.  Travellers  Ins.  Oo., 
370  UA  114,  127.  fn.  16  Automobile  Club  of 
Michigan  v.  Commissioner,  353  UB.  180.  188, 
Association  of  Clerical  Employees  v.  Brother¬ 
hood  of  R  A  8B.  Clerks.  85  F.  2d  162,  158 
(OA  7). 
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the  position  that  we  should  not  exercise 
jurisdiction,  even  If  present,  until  Con¬ 
gress  has  legislated  on  the  subject.  It  Is 
urged  that  this  would  provide  needed 
policy  guidelines  and  avoid  protracted 
litigation  on  the  jurisdictional  Issue. 

21.  We  stated  In  the  notice  (par.  31) 
that  we  would  “welcome  (1)  a  congres¬ 
sional  guidance  as  to  policy  and  (11)  con¬ 
gressional  clarification  of  our  authority, 
which  would  lay  the  troublesome  juris¬ 
dictional  question  at  rest.”  In  this  re¬ 
port,  we  stress  again  the  desirability  In 
our  view  of  congressional  guidance  In  this 
Important  area.  But  thus  far  the  con¬ 
gressional  guidance  or  clarification  has 
not  been  forthcoming ;  and  In  the  present 
circumstances,  our  decision  cannot  prop¬ 
erly  turn  on  a  desire  to  avoid  litigation 
or  on  the  hope  of  obtaining  policy  guid¬ 
ance  in  the  CATV  field.  The  Commis¬ 
sion  has  not  been  “left  at  large”  as  to  the 
criterion  to  be  following  In  performing 
our  statutory  duties  In  the  dynamic  com¬ 
munications  field.  National  Broadcast¬ 
ing  Co.  v.  United  States,  319  UB.  190, 
219-220.  The  public  Interest  touchstone 
provided  by  Congress  afforded  a  sufficient 
standard  for  our  decision  to  adopt  the 
carriage  and  nonduplication  require¬ 
ments  for  microwave-served  CATV  sys¬ 
tems  In  the  first  report  and  order  In 
Docket  Nos.  14895  and  15233.  Since  the 
“considerations  underlying  our  conclu¬ 
sion  that  this  is  necessary  In  the  public 
Interest  to  avoid  unreasonable  competi¬ 
tive  disadvantage  and  prejudicial  effect 
on  existing  and  potential  television 
broadcast  service  apply  equally”  to  non¬ 
microwave  CATV  -  systems  (notice,  par. 
27) ,  there  Is  likewise  a  sufficient  stand¬ 
ard  for  Judgment  here.  Finally,  our 
action  with  respect  to  the  paragraph  50 
proposal  is  similarly  dictated  by  the 
“public  Interest  in  the  larger  and  more 
effective  use  of  radio”  (sec.  303(g) ) . 

22.  Most  of  the  comments  agree  that, 
apart  from  the  basis  for  jurisdiction, 
there  Is  no  significant  difference  between 
microwave  and  nonmicrowave  systems. 
However,  National  Community  Televi¬ 
sion  Association,  Inc.  (NCTA),  asserts 
that  there  is  no  basis  for  assuming  they 
are  alike.  It  points  to  no  factual  dis¬ 
tinction.  Rather,  NCTA  renews  Its  con¬ 
tentions  in  Docket  Nos.  14895  and  15233 
that  no  adequate  fact-finding  inquiry  has 
been  conducted,  and  claims  further  that 
adverse  Impact  has  not  been  established 
and  cannot  support  an  assertion  of  juris¬ 
diction.  In  this  connection,  NCTA  has 
appended  to  its  comments  the  material 
It  submitted  before  the  House  Subcom¬ 
mittee  In  hearings  on  Hit.  7715.  It 
urges  particularly  that  the  15  days  before 
and  after  nonduplication  period  Is  un¬ 
justified,  and  has  no  reasonable  relation¬ 
ship  to  the  showing  of  nonnetwork  pro¬ 
graming.  NCTA’s  staff  has  undertaken 
a  study  to  test  the  validity  of  the  Com¬ 
mission’s  sample  week  network  study 
(first  report,  pars.  194-109),  and  has 
found  that  the  data  developed  by  the 
Commission  supports  Its  conclusion  that 
delayed  programing  occurs  most  fre¬ 
quently  among  affiliates  In  the  mountain 
time  zone,  and  there  In  one  and  two  sta¬ 
tion  markets.  NCTA  claims  that  Its 
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study  of  33  mountain  time  zone  stations 
with  CATV  penetration  shows  no  adverse 
consequences  (NCTA  comments.  Ex¬ 
hibit  A).  It  points  in  addition  to  spe¬ 
cific  examples  of  small  market  stations 
which  have  allegedly  increased  circula¬ 
tion  and  maintained  the  same  or  a  higher 
network  hourly  rate  since  1960,  despite 
substantial  CATV  penetration  of  their 
service  areas  (NCTA  comments,  Exhibits 
A  and  B) . 

23.  While  the  inferences  NCTA  draws 
from  its  studies  are  sharply  criticized 
in  the  reply  comments  of  Association  of 
Maximum  Service  Telecasters  (AMST), 
we  do  not  think  it  necessary  or  useful 
to  set  forth  the  contentions  of  each  or 
to  discuss  their  dispute  as  to  individual 
situations.  The  NCTA  appendices  do  not 
differentiate  between  microwave  and 
nonmicrowave  CATV  systems;  on  their 
face  they  constitute  an  attack  on  the 
validity  the  first  report  and  order  in 
Docket  Nos.  14895  and  15233.  But  the 
supplementary  material  upon  which 
NCTA  now  relies  as  indicating  a  lack  of 
past  impact  is  similar  in  nature  to  the 
showing  there  considered  at  .length  and 
would  not  in  itself  warrant  reversal  of 
our  conclusions.1*  Indeed,  NCTA,  in 
retiring  upon  its  showing,  simply  ignores 
the  two  most  Important  grounds  of  our 
decision,  namely,  (1)  the  fair  competition 
ground  and  (11)  the  economic  impact 
ground,  based  on  the  CATV  trend  in  re¬ 
cent  years.  Since  this  is  so,  it  may  be 
well  to  restate  those  grounds  briefly,  and 
to  take  account  of  current  information 
pertinent  to  those  grounds. 

24.  In  the  first  report  and  order  in 
Docket  Nos.  14895  and  15233,  we  con¬ 
cluded  that  CATV  serves  the  public  in¬ 
terest  when  it  provides  program  choices 
not  locally  available  off -the -air  and  acts 
as  a  supplement  rather  than  a  substitute 
for  off-the-air  television  service,  explain¬ 
ing  our  principal  reasons  as  follows 
(par.  44) : 

*  *  *  Because  of  the  prohibitive  cost  of 
extending  the  cables  beyond  heavily  built- 
up  areas.  CATV  systems  cannot  serve  many 
persons  reached  by  television  broadcast  sig¬ 
nals.  Persons  unable  to  obtain  CATV  serv¬ 
ice,  and  those  who  cannot  afford  It  or  who 
are  unwilling  to  pay,  are  entirely  dependent 
upon  local  or  nearby  stations  for  their  tele¬ 
vision  service.  The  Commission's  statutory 
obligation  Is  to  make  television  service  avail¬ 
able,  so  far  as  possible,  to  all  people  of  the 
United  States  on  a  fair,  efficient,  and  equi¬ 
table  basis  (secs.  1  and  307(b) )  of  the  Com¬ 
munications  Act.  This  obligation  Is  not  met 
by  primary  reliance  on  a  service  which,  tech¬ 
nically,  cannot  be  made  available  to  many 
people  and  which,  practically,  will  not  be 
available  to  many  others.  Nor  would  It  be 
compatible  with  our  responsibilities  to  per¬ 
mit  persons  willing  and  able  to  pay  for  ad¬ 
ditional  service  to  obtain  It  at  the  expense 
of  those  dependent  on  the  growth  of  tele¬ 
vision  broadcast  facilities  for  an  adequate 
choice  of  services. 

™  We  have  decided,  for  the  reasons  set 
forth  In  paragraphs  47-66  below,  to  delete 
the  provision  for  nondupllcatlon  15  days  be¬ 
fore  and  after  the  local  broadcast  and  to 
substitute  a  requirement  for  nondupllcatlon 
only  on  the  same  day  as  the  local  broad¬ 
cast.  Thus,  our  resolution  of  this  matter 
affords  NCTA  substantially  the  relief  It  has 
requested. 


25.  Our  determination  to  adopt  the 
carriage  and  nonduplication  require¬ 
ments  rested  on  two  basic  grounds:  (1) 
That  failure  to  carry  local  stations  and 
duplication  of  their  programs  are  unfair 
competitive  practices,  which  are  incon¬ 
sistent  with  the  supplementary  role  of 
CATV  (pars.  49-57,  76),  and  (2)  that 
these  requirements  were  necessary  to 
ameliorate  the  risk  that  the  burgeoning 
CATV  industry  would  have  a  future  ad¬ 
verse  impact  on  television  broadcast 
service,  both  existing  and  potential  (pars. 
58-75, 77) . 

26.  With  respect  to  the  first  ground, 
we  found  that  the  CATV  system  which 
falls  to  carry  the  local  station  on  its 
system  has  in  practical  effect  cut  off  the 
station  from  access  to  CATV  subscrib¬ 
ers  (par.  51).  We  stated  (par.  57) : 

Aa  a  competitive  practice,  the  failure  or 
refusal  by  a  CATV  system  to  carry  the  signal 
of  a  local  station  Is  plainly  Inconsistent  with 
our  belief  that  CATV  service  should  supple¬ 
ment,  but  not  replace,  off-the-alr  television 
re r vice.  The  cable  system  that  follows  such 
a  practice  offers  the  subscriber  the  benefits 
of  additional  television  service  at  the  price 
of  blocking  or  Impeding  his  access  to  avaU- 
able  off-the-alr  signals.  •  •  • 

Because  It  Is  Inconsistent  with  the  concept 
of  CATV  as  a  supplementary  service,  because 
we  consider  It  an  unreasonable  restriction 
upon  the  local  station 'a  ability  to  compete, 
and  because  It  Is  patently  destructive  of  the 
goals  we  seek  in  allocating  television  chan¬ 
nels  to  different  areas  and  communities,  we 
believe  that  a  CATV  system’s  failure  to  carry 
the  signal  of  a  local  station  Is  Inherently 
contrary  to  the  public  Interest.  Only  If  we 
were  persuaded  that  the  overall  Impact  of 
CATV  competition  upon  broadcasting  would 
be  entirely  negligible  would  we  consider 
countenancing  such  a  practice. 

27.  We  further  pointed  out  that  CATV, 
though  distributing  the  programs  of  the 
television  broadcast  service,  stands  out¬ 
side  its  normal  program  distribution 
process  and  fails  to  recognize  the  reason¬ 
able  exclusivity  for  which  the  local  sta¬ 
tions  have  bargained  in  the  program 
market  when  it  duplicates  local  program¬ 
ing  via  the  signals  of  distant  stations 
(pars.  52-56) .  We  summarized  our  con¬ 
clusion  that  this  was  unfair  and  incon¬ 
sistent  with  CATV’s  supplementary  role 
as  follows  (par.  57) : 

In  light  of  the  unequal  footing  on  which 
broadcasters  and  CATV  systems  now  stand 
with  respect  to  the  market  for  program  prod¬ 
uct,  we  cannot  regard  a  CATV  system's  du¬ 
plication  of  local  programing  via  the  signals 
of  distant  stations  as  a  fair  method  of  com¬ 
petition.  We  do  not  regard  the  patterns  of 
exclusivity  created  in  the  existing  system  for 
the  distribution  of  television  programs  as 
sacrosanct.  We  think  It  apparent,  however, 
that  the  creation  of  a  reasonable  measure  of 
exclusivity  Is  an  entirely  appropriate  and 
proper  way  for  program  suppliers  to  protect 
the  value  of  their  product  and  for  stations 
to  protect  their  Investment  In  programs. 
We  think  the  basic  congressional  Judgment 
underlying  section  326(a)  limitation  on  re- 
broad casting  Is  the  same. 

Nor  do  we  consider  the  duplication  of  ex¬ 
isting  off-the-alr  service  to  be  consistent  with 
CATV's  appropriate,  role  as  a  supplementary 
service.  Whatever  the  ultimate  Impact  of 
CATV  competition  upon  the  revenues  and 
operation  of  competing  stations,  duplication 
is  highly  likely  to  affect  the  audience  for 
the  specific  programs  Involved.  And  It 


does  so  without  generally  offering  the  public 
a  substantially  different  service.  We  be¬ 
lieve  that  a  service  such  as  CATV,  which  lives 
on  the  product  of  the  existing  television  serv¬ 
ice,  should  at  a  minimum  give  some  measure 
of  recognition  to  the  fundamental  distribu¬ 
tion  practices  which  have  developed  In  the 
parent  Industry’s  competitive  program  mar¬ 
ket — to  exhibition  rights  for  which  others 
must  bargain  and  pay  but  which  It  has  thus 
far  been  able  tjo  use  without  any  bargaining 
by  Itself  or  by  the  stations  whose  signals  It 
carries.  Once  again,  unless  we  ware  con¬ 
vinced  that  the  Impact  of  CATV  competition 
upon  broadcasting  service  would  be  negli¬ 
gible,  we  would  favor  some  restrictions  upon 
the  ability  of  CATV  systems  to  duplicate  the 
programs  of  local  broadcasting  systems,  as  a 
partial  equalization  of  the  conditions  under 
which  CATV  and  broadcasting  service  com¬ 
pete.  (Footnotes  omitted.) 

28.  We  stated  that  the  foregoing 
grounds  were  “enough  to  justify  regula¬ 
tory  action”  (par.  58)  and  that  “every 
station  affected  is  entitled  to  appropriate 
carriage  and  nonduplication  benefits — 
irrespective  of  the  specific  damage  which 
any  individual  CATV  system  may  do  to 
the  financial  health  of  the  individual 
station”  (par.  76).  But,  as  stated,  we 
also  turned  to  another  ground  based  on 
the  economic  Impact  of  CATV  upon  tele¬ 
vision  broadcast  development.  We  con¬ 
sidered  at  some  length  the  data  and 
arguments  before  us  on  the  question  of 
impact  (pars.  58-75),  finding — as  in 
1959 — that  it  is  “impossible,  with  the 
data  at  hand,  to  isolate  reliably  the 
effects  of  CATV  competition  from  all  of 
the  other  factors  which  operate  to  pro¬ 
duce  particular  financial  results  in  dif¬ 
fering  settings”  (par.  68) .  However, 
taking  account  of  nationwide  trends 
affecting  the  nature  of  CATV  offerings, 
the  character  of  the  markets  entered, 
and  the  degree  of  penetration  achieved, 
we  also  found  it  plain  that  CATV  could 
have  a  substantial  negative  effect  upon 
station  revenues  and  audiences  even 
though  we  lack  the  tools  to  measure 
precisely  the  degree  of  impact  (pars. 
65-69) .  We  further  found  reason  to  be¬ 
lieve  that  the  Impact  was  likely  to  be 
“more  serious  in  the  future  than  it  has 
been  in  the  past”  (par.  69),  and  stressed 
our  concern  with  the  effect  of  explosive 
CATV  growth  in  a  critical  period  for 
UHF  development  (pars.  71-72).  In 
sum,  the  Commission’s  judgment  on  this 
ground  was  based  very  largely,  not  upon 
the  past,  but  upon  the  trends  which 
were  already  evident  and  whose  dimen¬ 
sions  called  for  action  now  to  assure  the 
public  Interest  in  the  future. 

29.  The  additional  showing  made  in 
the  appendices  to  the  NCTA  comments 
is  not  directed  to  the  above  crucial  con¬ 
siders  tlonsconcerning  the  trends  in  the 
CATV  or  UHF  fields.  Instead,  it  focuses 
upon  certain  situations  which,  it  claims, 
establish  that  CATV  has  no  adverse  im¬ 
pact  upon  television  broadcasting.  But 
each  of  its  examples  is  sharply  disputed 
by  AMST,  which  points  to  significant  im¬ 
pact  in  some  cases  or  sets  forth  other 
factors  for  the  improvement  in  the  situ¬ 
ation  of  the  television  station  in  the  face 
of  CATV  competition.  For  example 
AMST  notes  that  several  stations  whose 
network  hourly  rate  has  not  declined 
since  1960  were  already  at  or  near  the 
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minimum  rate  for  the  network  involved 
i  AMST  reply  comments,  pp.  27-28,  at¬ 
tachment  A,  pp.  10-14).  It  attributes 
whatever  success  Station  WLUC-TV, 
Marquette,  Mich.,  has  enjoyed  In  recent 
years  to  new  management  beginning  In 
1960  and  states  that  the  station  has  suf¬ 
fered  a  decline  in  average  quarterly  hour 
audience  while  local  revenues  have  re¬ 
mained  stagnant  (AMST  reply  com¬ 
ments,  pp.  29-30,  attachment  A,  p.  14). 
AMST  also  points  out  that  WBOC-TV, 
Salisbury,  Md.,  following  a  change  In 
ownership  in  1961  and  the  infusion  of  a 
substantial  financial  investment,  ex¬ 
tended  Its  hours  of  operation,  improved 
its  programing,  and  doubled  Its  service 
area  through  a  substantial  power  In¬ 
crease.  (AMST  reply  comments,  pp. 
31-32,  attachment  A,  pp.  15-16.) 

30.  It  would,  we  think,  serve  no  useful 
purpose  to  delve  into  each  of  those  situ¬ 
ations.  For  even  assuming  that  It  were 
possible  to  isolate  the  significance  of 
CATV  In  each  situation  from  other  fac¬ 
tors  (as  It  was  feasible  in  the  Carter 
Mountain  case,  first  report,  par.  64),  it 
would  not  afford  greater  insight  Into  the 
crucial  aspect  of  the  matter — the  explo¬ 
sive  growth  and  changing  character  of 
CATV  and  its  possible  Impact  upon  tele¬ 
vision  broadcasting  in  the  future.  And. 
as  to  that  aspect,  events  since  the  Issu¬ 
ance  of  the  first  report  reinforce  the 
judgment  made  by  us  upon  the  basis  of 
the  above-mentioned  trends  in  the  in¬ 
dustry.  For,  as  the  comments  In  this 
proceeding  show,  without  dispute  in  this 
respect,  the  trends  described  In  para¬ 
graph  65  of  the  first  report  have  become 
even  more  pronounced.  We  shall  briefly 
review  those  trends  In  light  of  their 
importance  to  our  judgment. 

31.  In  the  first  report  we  relied  on 
estimates  in  the  Selden  Report  which 
were  based  on  data  compiled  in  1964“ 
The  Selden  Report  stated  (p.  2)  that 
there  were  approximately  1300  CATV 
systems  serving  approximately  1.2  mil¬ 
lion  TV  homes.  The  reply  comments  of 
AMST,  filed  on  September  17,  1965,  con¬ 
tain  the  following  estimates  as  of  mld- 
1965  (AMST  reply  comments,  attach¬ 
ment  A,  prepared  by  Economic  Associ¬ 
ates.  Inc.,  of  Washington,  D.C.,  using 
data  from  Television  Factbook  (No.  35) 
and  Television  Digest) : 


on  the  situation  within  their  service 
areas,1*  In  the  trade  press,  and  in  letters 
received  by  the  Commission  from  local 
franchising  authorities  and  other  mem¬ 
bers  of  the  public. 

32.  In  addition,  the  channel  capacity 
of  CATV  systems  is  increasing.  Accord¬ 
ing  to  the  Selden  Report  (pp.  2,  54)  the 
usual  CATV  system  In  1964  delivered 
five  signals  and  85  percent  of  all  systems 


The  expanding  channel  capacity  is  also 
reflected  In  the  answers  submitted  to 
our  questionnaire  sent  to  all  known 
CATV  systems  in  connection  with  the 
transition  period  question.  (See  par. 
103-107,  within). 

33.  It  further  appears  that  CATV  ac¬ 
tivity  is  accelerating  In  areas  where  there 
is  the  greatest  Interest  In  UHF  develop¬ 
ment.  The  comments  of  AMST  list  all 
communities  or  metropolitan  areas 
where  UHF  stations  were  operating,  au¬ 
thorized  or  applied  for  as  of  July  8,  1965, 
and  indicate  the  extent  of  co-located 
CATV  activity  (AMST  comments,  at¬ 
tachment  C,  table  2) .“  The  results  are 
summarized  by  AMST  as  follows  (com¬ 
ments,  p. 59) : 


delivered  between  three  and  seven  sig¬ 
nals.  However,  there  Is  indication  in  the 
record  that  most  of  the  new  CATV  sys¬ 
tems  have  a  channel  capacity  of  12  chan¬ 
nels  and  many  of  the  older  systems  are 
expanding  their  original  capacity.  The 
AMST  reply  comments  (attachment  A) 
contain  the  following  table  showing  the 
cable  capacity  for  the  753  CATV  systems 
for  which  It  was  able  to  obtain  data:” 


(Midwest),  licensee  of  VHP  Station 
WCIA,  Champaign,  Ill.;  UHF  Station 
WMBC-TV,  Peoria,  Ill.;  and  applicant 
for  a  new  UHF  station  In  Springfield, 
Ill.1'  Midwest  states  that  CATV  is  In 
process  of  growth  in  virtually  all  of  the 
major  communities  served  by  WCIA,  In¬ 
cluding  Champaign  and  Urbana  them¬ 
selves.10  Franchise  applications  have 
been  filed  or  proposed  In  at  least  12  com¬ 
munities  within  the  WCIA  Qrade  B  serv¬ 
ice  area,  and  CATV  systems  are  operat¬ 
ing,  under  construction,  or  franchised  In 
some  15  more.  ITiese  27  communities 
have  a  total  population  of  464,500 — 
nearly  one-half  of  the  total  population 
within  WCIA’s  Grade  B  service  area. 
Within  the  Grade  B  service  areas  of 
WMBD-TV.  Peoria  and  of  W71AE,  Mid¬ 
west’s  La  Salle  translator,  CATV  is  at 
various  stages — from  franchise  proposals 
to  actual  operation — in  at  least  five  com¬ 
munities,  Including  Peoria  itself  (which 
has  three  operating  UHF  stations  and  a 
vacant  UHF  commercial  assignment). 
The  total  urban  population  of  these  five 
communities  is  221,294 — between  one- 
third  and  one-half  of  the  total  popula¬ 
tion  in  the  Grade  B  service  areas  of 
WMBD-TV  and  the  La  Salle  translator. 
In  Springfield  (which  has  one  operating 
UHF  station  and  applications  pending 
for  two  new  IMF  stations) ,  applications 
for  CATV  franchises  are  under  active 
consideration  In  Springfield  and  another 
community  located  In  the  Grade  B  con¬ 
tour  of  both  proposed  UHF  stations.  The 


17  The  data  were  complied  from  reports  In 
Television  Factbook  (No.  36)  Television  Di¬ 
gest,  questionnaires  on  file  at  the  Commis¬ 
sion,  and  ARB  publications. 

"Midwest  Is  also  the  licensee  of  KFMB, 
San  Diego,  Calif. 

"Champaign  has  one  VHP  and  one  UHF 
station,  and  Is  also  the  location  of  a  UHF 
translator  of  a  Decatur  UHF  station. 


Communities  with  operating  CATV’s..  1, 847 


Communities  with  CATV’s  franchised 

(but  not  yet  operating) _  788 

Communities  with  CATV  applications 

pending _ _ _ _ _  ggg 


While  these  figures  are  not  tendered  as 
precisely  accurate,1*  the  rapidly  accel¬ 
erating  rate  of  growth  Is  confirmed  In 
statistics  given  by  licensees  commenting 


“This  estimate  was  based  on  comments 
filed  in  Docket  Nos.  14896  and  16233  and  the 
report  submitted  to  us  by  Dr.  Martin  H.  Sel¬ 
den,  entitled  “An  Economic  Analysis  of  Com¬ 
munity  Antenna  Television  Systems  and  the 
Television  Broadcasting  Industry”  (QPO, 
February  1986),  hereafter  referred  to  as  the 
“Selden  Report." 

,s  There  are  other  estimates  (see  par.  116, 
describing  the  Television  Digest  estimate), 
but  whatever  the  estimate,  CATV  growth  Is 
clearly  explosive  In  nature. 


There  are  237  UHF  stations  and  93  educa¬ 
tional  stations  either  operating  or  with 
outstanding  construction  permits  or  for 
which  applications  are  pending  In  communi¬ 
ties  or  metropolitan  areas  with  a  total  popu¬ 
lation  of  over  112,000,000.  The  cities  and 
metropolitan  areas  with  CATV  systems  oper¬ 
ating,  pending  or  applied  for  account  for  at 
least  86,000,000  people.  At  least  146  com¬ 
munities  or  standard  metropolitan  areas 
with  UHF  stations  operating,  authorised  or 
applied  for  also  have  CATV  activity.  In  68 
such  communities  or  metropolitan  areas 
where  there  are  already  operating  CATV  sys¬ 
tems:  at  least  67  have  CATV  systems  fran¬ 
chised  but  not  operating,  and  at  least  93 
have  CATV  applications  proposed. 

34.  The  situation  In  central  Illinois  Is 
described  by  Midwest  Television,  Inc. 


14  Eg.,  comments  of  Midwest  Television, 
Inc.;  West  Central  Broadcasting  Co.;  WKBH 
Television,  Inc.;  Mobile  Video  Tapes,  Inc.; 
and  Bonneville  International  Corp. 

**  According  to  AMST,  table  2  is  limited  to 
the  central  communities  or  metropolitan 
areas  where  there  Is  UHF  activity,  and  does 
not  Include  CATV  activity  elsewhere  within 
the  service  area  of  a  station  located  In  the 
community  or  metropolitan  area. 


CATV’s  Carecnr,  In  Numbeb  of  Channels  (Includes  FM)  ■ 


Starting . . . 

2 

3 

4 

6 

6 

7 

8 

0 

10 

11 

12 

Three#* 

1061 . .  . 

I 

28 

2 

1 

1082 . 

3 

26 

1 

1 

10.83 

3 

1 

36 

1 

4 

1064 . . 

1 

6 

30 

8 

8 

1066 _ 

8 

43 

2 

2 

4 

1066 . 

3 

1 

30 

1 

1067 _  _ 

1 

23 

3 

1068. 

2 

27 

i 

1030  . 

1 

28 

1060 . . 

2 

26 

2 

1 

1061 . . 

21 

^  i 

1 

1062 . 

1 

28 

1 

1063... 

21 

1 

1 

1 

33 

1064 . 

15 

i 

2 

2 

9 

July  1068 . . 

6 

i 

2 

44 

Totals . . . . . . 

I 

26 

3 

303 

ii 

21 

10 

22 

6 

3 

266 

1  Includes  expansions  subsequent  to  startinf  data.  Limitations  of  the  source  data  make  it  impossible  to  determine 
tbe  original  capacity  of  most  of  these  systems. 
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total  urban  population  of  these  two 
cities  is  92,072 — approximately  one-half 
of  the  total  population  within  the  Grade 
B  contour  of  Midwest’s  proposed  new 
UHF  station.  Midwest  states  that  the 
proposals  for  CATV  in  Springfield, 
Peoria,  Champaign,  and  Urbana  have  all 
been  announced  since  April  23, 1965,  and 
that  at  least  eight  new  CATV  operators 
filed  applications  for  local  franchises  In 
central  Illinois  during  the  first  two  weeks 
of  July. 

35.  A  description  of  CATV  growth  In 
the  Rio  Grande  Valley  of  Texas  is  given 
by  Mobile  Video  Tapes,  Inc.,  the  licensee 
of  KRVG-TV  in  Weslaco-Harlingen, 
Tex.  According  to  Mobile  Video  Tapes, 
Weslaco  has  a  1960  Census  population  of 
15,649  and  the  population  of  the  Harlin- 
gen-San  Benito  urbanized  area  is  61,658. 
It  states  that  J.  Walter  Thompson  Co. 
(Population  and  Its  Distribution,  the 
United  States  Markets,  8th  ed.,  1961), 
lists  the  Brownsvllle-Harllngen-San 
Benito  market  (which  includes  Weslaco) 
as  a  Class  C  market,  the  143d  market  In 
the  United  States,  with  a  population  of 
only  151,098.  The  ARB  total  net  weekly 
circulation  of  KRGV,  as  of  March  1964, 
was  only  75,100  homes.  CATV  fran¬ 
chises  have  been  granted  In  five  towns 
within  its  service  area  and  other  CATV 
systems  are  proposed.  The  communi¬ 
ties  with  CATV  franchises,  their  popu¬ 
lations,  and  the  grade  of  KRVG  coverage 
are  given  by  Mobile  Video  Tapes  as  fol¬ 
lows: 


Community 

1980  Census 
population 

KROV 

coverage 

48,040 
18,706 
32,728 
14,081 
11 106 

Grade  A. 

City  Orade. 
Grade  A. 

Grade  B. 

City  Grade. 

Mobile  Video  Tapes  points  out  that  this 
“constitutes  the  heart  of  the  market — 
84.4  percent  of  the  population  shown  by 
J.  Walter  Thompson  for  the  entire 
Brownsville -Harlingen -San  Benito  mar¬ 
ket." 

36.  It  appears,  moreover,  that  there  Is 
significant  CATV  activity  in  the  vicinity 
of  fairly  large  cities  with  multiple  chan¬ 
nel  assignments.  The  AMST  comments 
(attachment  C,  tables  I  A,  B,  and  C)  " 
tabulate  the  CATV  systems  in  operation, 
franchised  or  applied  for  within  the 
Grade  A  and  B  contours  of  existing  or 
potential  VHP  and  UHF  stations  In  11 
areas  “believed  to  be  centers  of  con¬ 
siderable  CATV  ‘activity’":  Bakersfield 
and  Sacramento,  Calif.;  Orlando  and  St. 
Petersburg,  Fla;  Rockford,  Ill.;  Evans¬ 
ville  and  Indianapolis,  Ind.;  Rochester 
and  Utica,  N.Y. ;  and  Columbus  and  Day- 
ton,  Ohio.  The  extent  of  CATV  penetra¬ 
tion  is  detailed  in  Tables  I  A,  B,  and  C. 
All  three  give  separate  figures  for  Grade 
A  and  Grade  B  contours,  for  VHF  and 
UHF  respectively.  Table  IA  shows  the 
penetration  In  terms  of  number  of  places 
in  which  CATV  franchises  have  been 
granted  or  applied  for.  Table  IB  gives 


“  Corrections  to  these  tables  were  supplied 
In  an  "Addendum”  to  the  AMST  comments 
submitted  on  August  12.  1965 
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the  equivalent  data  In  terms  of  poten¬ 
tial  CATV  households"  compared  with 
the  total  number  of  households  within 
broadcast  contours.  Table  IC  converts 
the  data  In  IB  to  percentages  of  total 
number  of  households  within  the  broad¬ 
cast  contours. 

37.  The  analysis  shows  that  in  these 
eleven  areas  there  are  approximately  230 
places  In  which  a  CATV  system  was  op¬ 
erating,  franchised  or  proposed  (as  of 
July  8,  1965)  within  the  GradeB  con¬ 
tours  of  existing  or  potential  VHF  and 
UHF  stations  located  in  the  central  com¬ 
munity  of  each  of  the  eleven  markets. 
These  230  places  contain  nearly  1,900,000 
households.  In  Bakersfield,  Calif.,  an  all 
UHF  market,  almost  two-thirds  of  the 
potential  UHF  audience  is  already  fran¬ 
chised  to  CATV  systems.  In  Utica,  N.Y., 
the  figure  is  44  percent.  If  already  sub¬ 
mitted  or  proposed  applications  result  In 
franchises,  a  UHF  station  in  Columbus, 
Ohio,  would  have  CATV’s  potentially 
competing  for  60  percent  of  its  market 
and  a  VHF  station  for  more  than  half. 
Existing  and  pending  CATV’s  In  the  In¬ 
dianapolis  area  Involve  half  the  VHF 
market  and  about  three-fifths  of  the 
UHF  market.  In  Sacramento,  the  CATV 
potential  comes  to  over  40  percent  of 
the  UHF  market  and  nearly  half  the 
VHF. 

38.  There  Is  also  widespread  CATV 
activity  within  major  cities.  Our  atten¬ 
tion  has  been  called  to  the  asserted  Intent 
of  CATV  Interests  to  wire  up  “almost 
all  American  cities — small  and  large" 
and  85  percent  of  all  television  sets — 40 
million  homes."  The  December  1965  Is¬ 
sue  of  Television  Magazine  (vol.  22,  No. 
12)  states  that  franchise  applications 
have  been  filed  in  San  Francisco,  Seattle, 
Pittsburgh,  Baltimore,  Fresno,  Colum¬ 
bus,  Tucson,  Birmingham,  Providence, 
and  Sacramento.  Two  of  the  com¬ 
menting  parties  In  this  proceeding  are 
applicants  for  CATV  franchises  In  Phila¬ 
delphia.  The  comments  of  Columbia 
Broadcasting  System  (CBS)  refer  to  ap¬ 
plications  for  CATV  franchises  In  Albany 
and  Syracuse,  N.Y.;  Galveston,  Tex.;  and 
the  grant  of  a  CATV  franchise  In  Wil¬ 
mington,  Del.  D.  H.  Overmyer,  permit¬ 
tee  of  new  UHF  Station  WDHO-TV  In 
Toledo,  Ohio,  comments  that  local  au¬ 
thorities  have  granted  a  CATV  franchise 
for  that  city  since  the  issuance  of  the 
Joint  notice  herein .  Toledo  has  two  VHF 
stations,  a  UHF  educational  station, 
and — according  to  Storer  Broadcasting 
Co.,  receives  the  signals  of  four  Detrolt- 
Wlndsor  VHF  stations,  off -the -air  and 
without  reception  difficulty.  Telerama, 
Inc.,  an  applicant  for  a  CATV  franchise 
In  Cleveland,  has  filed  comments  de¬ 
scribing  its  proposed  cable  operation  for 
that  city  which  has  three  VHF  sta¬ 
tions.  a  UHF  educational  station,  and 
applications  pending  for  two  new  UHF 


•  The  tables  use  potential,  rather  than 
actual  audience;  l.e.,  the  total  number  of 
households  within  the  broadcast  contour, 
and  the  total  number  of  households  In  the 
community  of  the  CATV. 

•Address  by  Milton  J.  Schapp,  “CATV- 
Past,  Present.  Future."  Dec.  8,  1964,  reprinted 
In  Television  Digest  Special  Supplement,  vol. 
4.  No.  50.  Dec.  14. 1964,  p.  1. 


facilities."  Taft  Broadcasting  Co.,  In 
a  June  1965  petition  to  deny  a  micro- 
wave  application  (File  No.  6226-C1-P- 
65)  to  bring  the  three  New  York  inde¬ 
pendent  stations  to  CATV  systems  In  the 
Wilkes-Barre-Scranton  area  of  Pennsyl¬ 
vania,  states  that  In  the  last  6  months  90 
franchise  applications  have  been  filed  in 
54  communities  in  Lackawanna  and  Lu¬ 
zerne  Counties.  The  Scranton-Wllkes- 
Barre  area  is  served  by  three  UHF  sta¬ 
tions,  providing  three  full  network 
services. 

39.  The  most  factually  detailed  com¬ 
ments  on  big -city  CATV  were  submitted 
by  Midwest  Television,  Inc.,  licensee  of 
Station  KFMB-TV  In  San  Diego,  Calif. 
According  to  Midwest,  CATV  Is  growing 
with  great  speed  in  San  Diego  area, 
which  Is  presently  served  by  three  VHF 
stations  providing  the  programs  of  all 
three  networks."  In  addition,  construc¬ 
tion  permits  are  outstanding  for  two  new 
commercial  UHF  stations  In  San  Diego 
and  an  application  Is  pending  for  a  UHF 
educational  station.  Since  March  1963, 
when  the  first  CATV  system  In  the  area 
was  franchised,  seven  additional  systems 
have  been  franchised.  All  eight  CATV 
systems  are  within  the  Grade  A  contour 
of  KFMB-TV,  which  falls  within  the 
metropolitan  San  Diego  area;  four  are 
located  in  San  Diego  itself.  While  four 
of  the  eight  systems  are  not  yet  opera¬ 
tive,  two  of  these  are  expected  to  begin 
operations  momentarily.  TTie  operating 
CATV  systems,  which  do  not  use  micro- 
wave,  carry  the  signals  of  all  seven  Los 
Angeles  commercial  VHF  stations  and 
carry  the  local  stations  without  affording 
nonduplication  protection.  Midwest  has 
been  unable  to  obtain  the  current  sub¬ 
scriber  count,  estimated  at  approximate¬ 
ly  10,000  homes  In  February  1965."  How¬ 
ever,  Its  engineering  personnel  recently 
counted  drops  In  a  part  of  San  Diego 
where  CATV  had  been  available  for  only 
3  months.  Of  the  159  homes  In  that 
area,  58  were  wired  for  CATV — and  this. 
Midwest  points  out,  “is  an  area  where 
all  three  stations  can  be  satisfactorily 
received”  (Midwest  comments,  p.  24) . 

40.  The  Midwest  comments  also  de¬ 
scribe  what  it  considers  to  be  the  effect 
CATV  operations  of  this  nature  have  on 
the  audience  of  the  local  network-afflll- 


•  Telerama  plana  to  carry  all  local  station* 
and  two  Canadian  stations  on  a  full-time 
basis  and  to  carry  on  a  part-time  basis  on 
the  remaining  channels  the  signals  of  net¬ 
work  affiliated  stations  in  Detroit,  Toledo. 
Brie  (Pa.),  and  Youngstown  and  Akron. 
Ohio.  While  It  does  not  propose  to  acquire 
microwave  facilities  to  bring  In  Chicago  and 
New  York  Independent  stations.  Tsleruma 
states  that  If  these  signals  are  made  avail¬ 
able  to  the  Cleveland  area  by  common  car¬ 
rier  facilities,  “then  Telerama  may  avail  It¬ 
self  of  the  accessibility  to  such  signals.” 
Since  Telerama  submitted  Its  comments. 
Cleveland  has  granted  a  franchise  to  Tele¬ 
rama. 

•Midwest’s  Station  KFMB-TV  is  a  CBS 
affiliate,  KOOO  (San  Diego)  Is  an  NBC  affili¬ 
ate.  and  the  third  station,  XETV  (located  In 
Tijuana.  Mexico.  Just  a  few  miles  from  San 
Diego),  Is  an  ABC  affiliate. 

•  San  Diego  Telecasters,  Inc.,  permittee  of 
UHF  Station  KAAR-TV  In  San  Diego,  esti¬ 
mated  as  of  Aug.  26,  1966,  that  there  are 
"more  than  16,000  sets  now  served  by  cable  ” 


FEDCRAL  REGISTER,  VOl.  31,  NO.  52— THURSDAY,  MARCH  17,  1966 


a  ted  stations.  Southwest  Surveys,  an 
independent  research  organisation,  con¬ 
ducted  a  survey  for  Midwest  In  June  1965, 
interviewing  300  CATV  subscribers  and 
300  nonsubscribers  in  the  San  Diego  area. 
Forty-three  percent  of  the  CATV  sub¬ 
scribers  had  been  subscribers  for  less 
than  3  months.  Midwest  states  (com¬ 
ments,  p.  9)  that  during  the  prime  eve¬ 
ning  hours  of  7:30  pjn.  to  11  pjn.,  when 
most  of  the  programs  broadcast  by  the 
three  San  Diego  area  stations  were  net¬ 
work  programs,  the  San  Diego  area  sta¬ 
tions  accounted  for  88  percent  and  97 
percent  of  the  total  viewing  time  of  non- 
CATV  subscribers  interviewed  In  two  dif¬ 
ferent  areas  and  only  62  percent  among 
cable  subscribers.  During  the  hour  from 
9  pm.  to  10  pm.,  Sunday  through 
Wednesday  when  each  program  broad¬ 
cast  by  each  of  the  San  Diego  area  sta¬ 
tions  was  simultaneously  duplicated  on 
CATV  by  Los  Angeles  stations,  93  percent 
of  the  nonsubscribers  saw  them  on  local 
stations  whereas  only  77  percent  of  the 
cable  subscribers  did  so  (pp.  9-10).  Of 
the  cable  subscribers,  49  percent  reported 
that  they  viewed  a  8an  Diego  channel 
most;  55  percent  named  a  Los  Angeles 
channel.  Of  the  nonsubscribers  In  two 
separate  areas,  San  Diego  stations  were 
named  by  108  percent  and  94  percent, 
respectively,  while  Los  Angeles  stations 
were  named  by  only  5  percent  and  11  per¬ 
cent  (Id.,  p.  25)  .* 

41.  With  respect  to  nonnetwork  view¬ 
ers,  Midwest  states  that  25  percent  of  the 
CATV  subscribers  named  a  Los  Angeles 
independent  station  as  the  channel  they 
viewed  most  and  only  1  percent  and  2 
percent,  respectively,  of  the  two  groups  of 
nonsubscribers  did  so.  More  than  56 
percent  of  the  CATV  subscribers  (as 
compared  to  11  percent  of  the  nonsub¬ 
scribers)  named  at  least  one  Los  Angeles 
independent  as  one  of  the  three  stations 
most  viewed  (Id.,  p.  26).  During  the 
period  5  pm.  to  6  p.m.,  Monday  through 
Friday,  there  was  no  duplication  by  any 
Los  Angeles  station  of  programs  broad¬ 
cast  in  San  Diego  and  the  cable  sub¬ 
scriber  could  watch  any  1  of  10  differ¬ 
ent  programs.  Among  nonsubscribers 
interviewed.  95  percent  of  those  who 
watched  television  during  that  hour 
watched  one  of  the  San  Diego  stations. 
Among  cable  subscribers  the  Los  Angles 
stations  accounted  for  52  percent  and  the 
San  Diego  stations  48  percent  (Id.,  pp. 
26-27) . 

42.  Moreover,  appended  to  the  com¬ 
ments  of  Columbia  Broadcasting  System 
(CBS),  which  is  opposed  to  an  assertion 
of  jurisdiction,  is  a  further  study  of 
CATV  prepared  by  its  Office  of  Economic 
Analysis.  The  CBS  study  points  out  that 
there  is  a  time  span  lag  before  CATV  Im¬ 
pact  is  felt  (CBS  comments,  Exhibit  A. 
p.  27).  This  is  partly  because  CATV 
penetration  does  not  occur  all  at  once; 
growth  is  gradual.  But  CBS  also  states 
that  networks  react  slowly  to  changes  In 
station  audiences  and  that  it  might  take 
3  to  5  years  for  a  change  in  an  affiliate’s 
audience  to  be  reflected  fully  In  the  rela- 

r  Percentages  total  more  than  100  percent 
because  some  multiple  answers  were  given. 
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tive  network  rate.  National  spot  reve¬ 
nues  and  local  advertising,  while  reacting 
more  quickly,  would  still  take  a  consider¬ 
able  time.  The  study  concludes  (p.  31) 
that  the  “true  reasons  for  the  modest 
Impact  of  CATV  thus  far  are  the  rela¬ 
tively  small  amount  of  penetration  that 
CATV’s  generally  have  In  any  particular 
market  and  the  considerable  length  of 
time  necessary  for  the  effects  of  CATV 
to  work  themselves  out.”  “ 

43.  T.ik»  the  Selden  Report,  the  CBS 
study  bases  its  discussion  of  CATV  po¬ 
tential  and  impact  on  CATV  systems  op¬ 
erating  or  franchised  as  of  August  1964 
It  concludes,  therefore,  that  CATV  po¬ 
tential  is  limited  to  communities  more 
than  40  miles  from  three  stations  provid¬ 
ing  the  service  of  the  three  networks 
(plus  some  metropolitan  area  apartment 
house  dwellers),  an  estimated  6  to  8 
million  TV  homes.  However,  the  study 
recognizes  (p.  14)  that  CATV  “systems 
are  clearly  moving  closer  to  transmitting 
points’’  and  states  further  (pp.  16-17) : 

There  U  a  final  caveat  that  must  be  made 
at  this  point.  There  has  been  In  the  very 
recent  past,  and  not  Included  In  the  systems 
in  our  study,  a  group  of  applications  for 
CATV  systems  In  communities  with  three 
more- than -adequate  network  services  which 
do  not  appear  to  be  related  to  apartment 
house  reception  problems.  Thus,  applica¬ 
tions  for  franchises  have  been  made  in  places 
like  Albany.  Syracuse,  Galveston,  Philadel¬ 
phia,  and  Cleveland,  and  a  franchise  has  Just 
been  granted  In  Wilmington.  Del.  •  •  • 
While  these  do  provide  alternative  program¬ 
ing.  we  do  not  know  as  yet  whether  this 
added  factor  will  be  sufficient  to  make  the 
systems  viable.  If  these  systems  are  estab¬ 
lished  and  thrive.  It  Is  clear  that  the  poten¬ 
tial  for  community  antenna  systems  far  ex¬ 
ceeds  anything  that  we  have  talked  about 
thus  far  and.  In  fact,  much  of  the  country 
could  ultimately  become  CATV  territory. 

44.  In  view  of  the  rapidly  changing 
circumstances  outlined  above,  we  can  see 
no  point  in  conducting  A  further  fact¬ 
finding  Inquiry  with  respect  to  nonmlcro- 
wave  CATV  as  it  has  existed  in  the  past. 
The  extensive  studies  conducted  by  Dr. 
Fisher.  Dr.  Seiden  and  NCTA  in  conjunc¬ 
tion  with  Docket  Nos.  14895  and  15233,* 
and  further  studies  of  CB6  and  AM8T 
in  this  proceeding,  all  concerned  non¬ 
microwave  as  well  as  microwave  CATV 
systems.  Studies  of  this  nature  are  out- 
of-date  almost  before  we  have  had  time 
to  consider  them.  Moreover,  they  are  of 
Hmitud  value  since  they  cannot  measure 
some  of  the  most  important  factors  we 
are  bound  to  consider.  These  include 
the  cumulative  future  effect  of  greater 
penetration  by  CATV  systems  franchised 


4547 

or  applied  for  but  not  yet  in  operation, 
the  degree  of  success  to  be  achieved  by 
CATV  systems  in  big  cities  or  other  well- 
served  areas,  and  the  effect  of  the  bur¬ 
geoning  CATV  activity— if  left  unregu¬ 
lated — on  the  decisions  of  potential  ap¬ 
plicants  and  existing  licensees  as  to 
whether  to  inaugurate  or  improve  serv¬ 
ice." 

45.  What  we  said  in  the  first  report 
and  order  In  rejecting  NCTA’s  argument 
that  regulatory  action  should  not  be 
taken  in  the  absence  of  a  showing  that 
stations  have  ceased  operation,  or  are 
about  to  cease  operation,  applies  with 
equal  force  to  its  renewal  of  that  argu¬ 
ment  here."  We  stated  (par.  77) : 

‘  NCTA's  argument  that  CATV  haa  not  yet 
caused  any  widespread  demise  of  existing 
stations  misses  the  point.  As  we  have 
pointed  out  above,  it  would  be  clearly  con¬ 
trary  to  the  public  Interest  to  defer  action 
until  a  serious  loss  of  existing  and  potential 
service  bad  already  occurred,  or  until  exist¬ 
ing  service  had  been  significantly  Impaired. 
Corrective  action  after  the  damage  has  al¬ 
ready  been  done.  If  not  too  late.  Is  certainly 
much  more  difficult.  Further,  It  Is  difficult. 
If  not  Impossible,  to  attempt  to  delineate 
with  any  precision  a  factor  such  as  discour¬ 
agement  of  entry  of  potential  broadcasters 
because  of  CATV  competition.  In  short,  we 
must  plan  now  for  the  healthy  co-existence 
of  CATV  and  local  stations  and  safeguard 
the  pubUc  from  future  Injury.  Circum¬ 
stances  have  changed  since  our  1960  report 
and  order,  and  the  likelihood  or  probability 
of  adverse  Impact  upon  potential  and  exist¬ 
ing  service  has  become  too  substantial  to  be 
dismissed.  If  studies  are  In  conflict  and  pre- 


»  AMST  argues  that  this  time  lag  Is  not  as 
great  as  CBS  asserts.  It  states  (reply  com¬ 
ments.  p.  33) :  “However  long  before  an  af¬ 
filiate's  network  rate  card  is  affected,  ad¬ 
vertisers  will  Inevitably  drop  from  network 
orders  those  stations  which  show  serious 
audience  loeses,  whether  from  CATV  or  any 
other  cause.  That  this  Is  the  likely  sequence 
is  demonstrated  by  the  parallel  situation — 
network  radio,  which  felt  the  Impact  of  tele¬ 
vision  by  sharp  decreases  In  station  orders 
long  before  those  stations'  network  rates  were 
affected.” 

•  See,  eg..  pars.  30  and  S3  of  the  first  report 
and  order  In  Docket  Noe.  14896  and  16388, 
and  p.  49  of  the  Selden  Report. 


•The  CBS  study  further  asserts  (pp.  37- 
80)  that  the  effects  of  a  rise  In  CATV  pene¬ 
tration  with  Its  depressing  effect  on  station 
revenues  are  offset  In  large  degree  by  the 
persistent  rise  In  advertising  demand  for 
television  time.  However,  as  AMST  points 
out.  the  number  of  stations  sharing  the  ad¬ 
vertising  demand  Is  also  Increasing  as  new 
UH7  stations  stimulated  by  the  all-channel 
law  commence  operations.  Moreover,  annual 
broadcast  expenses  are  on  the  average  In¬ 
creasing  apace  with  revenues. 

•  While  the  distant  signal  procedure 
adopted  In  Part  n  will  probably  have  some 
effect  on  the  trends  we  have  been  here  dis¬ 
cussing.  we  think  that  application  of  the 
carriage  and  nondupllcatlon  requirements  to 
all  systems  Is  still  required  In  the  public  In¬ 
terest.  First,  not  only  will  this  end  the  pree- 
ent  unwarranted  discrimination  between  the 
microwave  and  nonmicrowave  system,  but 
It  Is  called  for  on  the  basis  of  the  fair  com¬ 
petition  ground,  discussed  In  pars.  36-37. 
Second,  as  to  the  economic  Impact  ground 
we  note  that  In  view  of  recent  growth,  there 
are  a  very  substantial  number  of  CATV  sys¬ 
tems  operating  on  the  date  of  release  of  this 
report  with  the  capacity  to  keep  growing  to 
perhaps  60-70  percent  of  the  television  homes 
In  their  communities,  and  thus  to  have  a 
cumulative  effect  In  areas  such  as  those 
noted  in  the  prior  discussion  (eg.,  pars. 
36-37) .  New  systems  will  continue  to  come 
Into  operation  under  the  Interim  procedure, 
and  It  may  be  Important  that  the  cumulative 
effect  of  such  systems,  after  growth  to  signifi¬ 
cant  figures,  be  ameliorated  to  some  extent 
by  the  carriage  and  nondupllcatlon  require¬ 
ment.  Most  Important,  the  distant  signal 
procedure  Is  of  Interim  nature,  subject  to 
discontinuation  or -revision.  See  par.  160. 
The  carriage  and  nondupllcatlon  rules  which 
we  adopt  here  are  not  Interim — they  are  our 
best  Judgment  of  what  the  public  Interest 
calls  for  over  an  Indefinite  period. 
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sent  a  close  question  as  to  the  precise  extent 
of  the  Impact,  It  Is  not  close  as  to  bow 
this  uncertainty  should  be  resolved.  This  Is 
one  of  those  situations  In  which  the  public 
Interest  requires  that  conditions  conducive 
to  the  sound  future  of  television  ‘‘be  assured 
rather  than  left  uncertain.”  United  States 
v.  Detroit  Navigation  Co..  838  U.S.  338,  341. 
This  Is  particularly  so,  where  we  have  two 
modes  of  service,  one  of  which  Is  almost  com¬ 
pletely  dependent  on  the  other  for  Its  prod¬ 
uct.  In  such  circumstances  uncertainties 
should  be  resolved  In  favor  of  ensuring  the 
healthy  growth  and  maintenance  of  the  basic 
service. 

46.  In  sum,  we  have  concluded  in  the 
first  report  and  order  in  Docket  Nos. 
14895  and  15233  that  the  public  interest 
requires  that  CATV  systems  carry  local 
stations  without  duplication  for  a  rea¬ 
sonable  period,  in  order  to  avoid  unfair 
competitive  disadvantage  to  and  preju¬ 
dicial  effect  on  existing  and  potential 
broadcast  service.  We  have  concluded 
herein  that  we  have  authority  under  the 
present  provisions  of  the  Communica¬ 
tions  Act  to  extend  these  requirements 
to  nonmicrowave  systems.  In  view  of  the 
rapid  surge  in  CATV  growth  since  this 
proceeding  was  initiated,  we  think  that 
our  statutory  obligations  require  us  to 
act  now  In  the  areas  we  have  proposed. 
This  will  end  the  present  unwarranted 
distinction  between  microwave  and  non¬ 
microwave  systems,  and  will  enable  us  to 
make  the  rules  effective  before  operations 
are  commenced  by  a  large  number  of 
CATV  proposals  presently  in  the  fran¬ 
chise  or  application  stage. 

C.  Substantive  Provisions  or  the 
Rules 

47.  CATV  systems,  as  we  recognize  in 
the  first  report  (pars.  43,  48)  and  here 
again  emphasize,  have  arisen  in  response 
to  public  need  arid  demand  for  improved 
television  service  and  perform  valuable 
public  services  in  this  respect.  CATV 
(like  other  auxiliary  television  services) 
makes  possible  the  provision  of  a  variety 
of  program  choices,  particularly  the 
three  full  network  services,  to  many  per¬ 
sons  in  areas  with  no  local  station  and 
in  one  and  two  station  markets.  CATV 
systems  also  afford  a  means  of  provid¬ 
ing  nonnetwork  commercial  and  edu¬ 
cational  services  to  many  persons  in 
areas  with  insufflcent  population  to  sup¬ 
port  local  broadcast  outlets  of  this  na¬ 
ture.  CATV  systems  make  important 
contributions  by  providing  good  quality 
reception  of  color  signals  and  Improving 
reception  of  local  signals  in  areas  within 
the  predicted  contours  of  local  stations 
where  off-the-air  reception  is  inferior  or 
precluded  because  of  terrain,  man-made 
structures  or  other  factors.  We  do  not 
intend  to  deprive  the  public  of  these  im¬ 
portant  benefits  or  to  restrict  the  en¬ 
riched  programing  selection  which 
CATV  makes  available.  Rather,  our 
goal  here  is  to  integrate  the  CATV  serv¬ 
ice  into  the  national  television  structure 
in  such  a  way  as  to  promote  maximum 
television  service  to  all  people  of  the 
United  States  (secs.  1  and  303(g)  of  the 
Act) .  both  those  who  are  cable  viewers 
and  those  dependent  on  off-the-air  serv¬ 
ice.  The  new  rules  discussed  below  are 
the  minimum  measures  we  believe  to  be 
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essential  to  insure  that  CATV  continues 
to  perform  its  valuable  supplementary 
role  without  unduly  damaging  or  im¬ 
peding  the  growth  of  television  broad¬ 
cast  service. 

48.  To  insure  effective  integration  of 
CATV  within  a  fully  developed  television 
service,  the  new  regulations  will  apply 
equally  to  all  CATV  systems,  including 
those  which  require  microwave  licenses 
and  those  which  receive  their  signals  off 
the  air."  We  have  carefully  reexamined 
the  CATV  rules  currently  in  effect  for 
microwave-fed  systems,  and  have  made 
some  changes.  The  microwave  rules  will 
be  revised  to  reflect  the  new  rules  adopted 
for  all  systems. 

49.  In  brief,  under  the  new  rules,  a 
CATV  system  will  be  required,  upon  re¬ 
quest  and  within  the  limits  of  its  channel 
capacity,  to  carry  without  material 
degradation  the  signals  of  all  local  tele¬ 
vision  stations  within  whose  Grade  B 
contours  the  CATV  system  is  located,  in 
order  of  priority  of  signal  grade.  A 
CATV  system  will  be  required,  upon  re¬ 
quest,  to  avoid  duplication  of  the  pro¬ 
grams  of  local  television  stations  carried 
on  the  system  during  the  same  day  that 
such  programs  are  broadcast  by  the  local 
stations.  This  nonduplication  protec¬ 
tion,  as  under  the  existing  rules,  will 
apply  to  ‘‘prime  time"  network  programs 
(i.e.,  presented  by  the  network  between 
6  and  11  pm.,  e.t.)  only  if  such  pro¬ 
grams  are  presented  by  the  local  station 
entirely  within  what  is  locally  considered 
to  be  “prime  time."  Nonduplication 
protection  will  not  be  afforded  to  pro¬ 
grams  which  are  carried  in  black  and 
white  by  the  local  station  and  are  avail¬ 
able  in  color  from  a  more  distant  station 
on  the  CATV  system.  Ad  hoc  consider¬ 
ation  will  be  given  to  petitions  from  local 
television  stations  seeking  a  greater  de¬ 
gree  of  protection  than  provided  by  the 
rules,  or  from  CATV  operators  seeking  a 
waiver  of  the  rules,  and  we  are  adopting 
procedures  to  facilitate  such  petitions. 
Moreover,  the  Commission  will  continue 
to  give  full  effect  to  private  agreements 
between  CATV  operators  and  local  tele¬ 
vision  stations  which  provide  for  a  dif¬ 
ferent  type  or  degree  of  protection  for 
the  local  station  than  do  the  Commis¬ 
sion’s  rules." 

50.  Thus,  the  carriage  requirements 
made  applicable  to  all  CATV  systems 
will  be  substantially  the  same  as  those 
applied  to  microwave-served  systems  by 
the  Commission’s  first  report,  except  In 
certain  minor  respects  discussed  in  para¬ 
graphs  74  and  83  below.  However,  the 
new  nonduplication  rules  embody  two 
substantial  changes  from  those  adopted 
in  the  first  report.  First,  the  time  period 
during  which  nonduplication  protection 
must  be  afforded  has  been  reduced  from 
15  days  before  and  after  local  broadcast 
to  the  single  day  of  the  local  broadcast. 

*  Excluded  from  these  rules  will  be  those 
CATV  systems  which  serve  less  than  60  sub¬ 
scribers.  or  which  serve  only  as  an  apart¬ 
ment  house  master  antenna. 

■  Private  agreements  will  not  avoid  the 
necessity  for  evidentiary  hearing  for  the  Im¬ 
portation  of  distant  signals  Into  the  top  100 
markets  (Part  n.  below) .  though  such  agree¬ 
ments  will  be  considered  In  our  decision. 


Second,  a  new  exemption  from  the  non- 
duplication  requirement  has  been  added 
as  to  color  programs  not  carried  In  color 
by  local  stations.  We  shall  discuss  the 
nonduplication  changes  first  because 
they  are  of  a  major  nature. 

1.  The  Nonduplication  Provisions 

51.  Modification  of  the  nonduplication 
period:  Nonduplication  at  the  same  time 
that  a  local  broadcast  is  being  carried 
on  the  cable  is  clearly  called  for  In  the 
public  interest  for  the  reasons  discussed 
above  and  in  the  first  report.  Simul¬ 
taneous  nonduplication  protects  the  bulk 
of  the  popular  network  programing  of 
most  network  affiliates  and  does  not  af¬ 
fect  the  time  that  such  programing  is 
available  to  the  CATV  subscriber.  In 
the  first  report  we  further  determined 
that  some  measure  of  protection  beyond 
simultaneous  nonduplication  would  also 
serve  the  public  Interest  on  a  number 
of  grounds.  We  shall  not  repeat  here 
the  reasons  set  forth  in  the  first  report 
for  that  determination  or  for  the  fur¬ 
ther  Judgment  that  a  15-day  before-and- 
after  the  period  was  appropriate. 

52.  We  l»ve  reconsidered  the  latter 
Judgment  and  have  decided  to  strike  a 
different  balance  in  light  of  the  fact  that 
the  rules  are  now  being  made  applicable 
to  a  large  number  of  existing  systems  and 
will  affect  their  existing  service  to  the 
CATV  viewing  public.  The  systems 
which  will  now  operate  under  the  rules 
for  the  first  time  constitute  the  great 
bulk  of  the  CATV  industry.  In  addition 
to  all  nonmicrowave  systems,  they  in¬ 
clude  a  sizable  number  of  microwave 
CATVs  served  pursuant  to  authoriza¬ 
tions  granted  prior  to  December  1963 
when  the  interim  condition  procedure 
began.  We  recognize  that  the  imposi¬ 
tion  of  a  15-day  before-and-after  non- 
duplication  requirement  on  systems 
which  have  not  previously  operated  in 
this  manner  would  .tend  to  substantially 
disrupt  the  viewing  habits  of  the 
CATV  subscribers.  As  NCTA  points  out 
(NCTA  comments,  Exhibit  B.  pp.  35- 
38) ,  there  is  no  question  but  that  large 
numbers  of  CATV  subscribers  have  be¬ 
come  accustomed  to  viewing  network 
programs  at  the  time  they  are  presented 
by  the  distant  affiliates.  Although  15- 
day  before-and-after  nonduplioation  was 
not  required  where  timeliness  was  im¬ 
portant,  and  all  distant  city  programs 
deleted  under  the  rules  would  have  been 
available  to  the  CATV  subscriber  via 
the  local  signal  at  some  time  within  the 
total  30-day  period,  the  CATV  viewer 
might  not  be  able  to  view  it  on  the  later 
date  of  presentation  by  the  local  station 
for  any  number  of  personal  reasons. 

53.  We  believe  it  desirable  to  avoid 
disrupt! mi  to  the  established  viewing 
habits  of  the  public  as  much  as  possible. 
Moreover,  we  are  seeking  to  preserve,  to 
the  extent  practicable,  the  valuable  pub¬ 
lic  contribution  of  CATV  in  providing 
wider  access  to  nationwide  programing 
and  a  wider  selection  of  programs  on 
any  particular  day.  Balancing  all  the 
pertinent  considerations,  we  think  that 
the  nonduplication  period  should  be  re¬ 
duced  to  the  same  day  for  existing  sys¬ 
tems.  Not  only  will  this  eliminate  the 
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great  bulk  of  delayed  nondupUcation 
requests  (see  par.  125,  first  report), 
but  it  will  Insure  that  the  program  Is 
available  to  the  CATV  audience  that 
■tame  day  and.  In  the  case  of  network 
prime  time  program,  that  same  evening. 
While  not  wholly  eliminating  any  possi¬ 
ble  change  In  viewing  time  on  the  perti¬ 
nent  day,  this  revision  clearly  minimizes 
any  disruptive  effect  on  the  CATV 
viewer.  As  an  incidental  benefit,  we 
note  that  same-day-nonduplication  will 
substantially  reduce  the  areas  of  possi¬ 
ble  dispute  between  broadcasters  and 
CATVs  In  complying  with  the  rules,  and 
to  this  extent  will  facilitate  ease  of 
administration. 

54.  Application  of  a  15-day  before  and 
after  nonduplication  provision  to  new 
systems  would  not,  of  course,  cause  a 
similar  disruption  to  established  viewing 
habits,  since  the  CATV  subscriber  would 
from  the  beginning  receive  service  In  ac¬ 
cordance  with  the  rules.  It  would  be 
possible  to  “grandfather”  existing  sys¬ 
tems  on  a  same-day  nondupUcation  basis 
and  make  15-day  nondupUcation  effec¬ 
tive  only  as  to  new  systems.  But  there 
are  a  number  of  countervailing  argu¬ 
ments.  First,  even  In  the  case  of  the 
new  system,  there  Is  disruptive  effect  to 
the  extent  that  the  CATV  subscriber 
may  not  be  able  to  view  programs  from 
distant  stations  at  the  times  specified 
in  his  TV  guide  (and  may  be  unable  to 
view  them  at  the  later  date  presented  by 
the  local  station  for  any  number  of 
reasons) .  It  Is  our  understanding  that 
It  is  essentially  for  that  reason  that  some 
broadcasters,  although  prevlosuly  en¬ 
titled  under  our  microwave  rules  to  15- 
day  before  and  after  nondupUcation  pro¬ 
tection,  have  requested  only  simultane¬ 
ous  nonduplication.  Second,  It  Is  ob¬ 
viously  preferable  to  have  one  set  of  rules 
for  all  systems  and  thus  to  avoid  the 
anomalous  situation  of  milUons  of  CATV 
subscribers  viewing  under  one  set  of  rules 
and  other  milUons,  often  neighbors  In 
close-by  communities,  subjected  to  a  dif¬ 
ferent  set.  Under  the  circumstances,  we 
think  It  better  to  provide  by  rule  for 
same-day  nondupUcation  for  all  systems, 
and  to  safeguard  the  public  Interest  In 
the  particular  Instance  warranting  dif¬ 
ferent  treatment  pursuant  to  the  ad  hoc 
procedures  discussed  In  paragraph  97 
below. 

55.  We  also  considered  the  question  of 
retaining  the  15-day  before-and-after 
nondupUcation  provision  for  nonnetwork 
programing.  But,  as  we  have  previously 
recognized,  and  Indeed  stress  In  this  re¬ 
port  (pars.  123,  131  Infra) .  15  days  be¬ 
fore  and  after  nondupUcation  affords,  at 
best,  only  minimal  protection  with  re¬ 
spect  to  the  presentation  by  local  sta¬ 
tions  of  syndicated  and  film  programing. 
Such  programing  Is  not  presented  on  a 
nationwide  simultaneous  or  even  nearly 
simultaneous  basis.  Retention  of  the 
15-day  provision  for  nonnetwork  pro¬ 
grams  alone  would  serve  Uttle  effective 
Purpose.  Stated  differently,  the  adop¬ 
tion  of  a  uniform  “same  day"  rule  will 
not,  in  our  judgment,  significantly  affect 
the  protection  afforded  as  to  nonnetwork 
or  independent  programing.  Rather,  we 
have  determined  that  we  must  look  else¬ 


where  If  we  are  to  achieve  effective  relief 
In  this  respect.  We  treat  the  situation 
of  the  Independent  station  In  Part  n 
below.**  As  a  general  approach  encom¬ 
passing  all  stations,  we  are  proposing  to 
the  Congress  that  It  consider  the  ques¬ 
tion  of  extending  the  rebroadcast  con¬ 
cept  of  section  325(a)  to  CATV.  It  may 
be  that  regulation  of  this  nature  would 
prove  a  preferable  and  more  effective 
means  of  achieving  fair  recognition  of 
the  exclusivity  contracts  of  the  program 
market  place.  Here  again,  we  shall 
consider  requests  seeking  more  extensive 
protection  of  nonnetwork  programing  on 
an  ad  hoc  basis  to  Insure  that  the  public 
Interest  is  not  prejudiced  In  the  unusual 
situation  (although,  as  stated,  we  are 
unaware  of  any  instance  where  the  15- 
day  period  afforded  effective  relief  In  this 
respect). 

56.  While  conflicting  considerations 
are  presented,  we  believe  that  our  reso¬ 
lution  constitutes  a  fair  compromise. 
First,  “same  day”  nonduplication  Is 
clearly  sufficient  to  take  care  of  the  time 
zone  differential  problem;  l.e.,  to  pre¬ 
clude  a  CATV  system,  which  brings  pro¬ 
grams  across  either  border  of  the  moun¬ 
tain  time  zone,  from  duplicating  most, 
If  not  all,  of  a  local  station’s  network 
programs  an  hour  or  two  before  or  after 
they  are  presented  locally.  Moreover,  It 
will  afford  the  station  affiliated  with 
more  than  one  network  some  leeway  In 
presenting  what  It  regards  as  the  most 
attractive  programs  of  each  for  the 
benefit  of  the  non-CATV  audience  (and 
also,  the  CATV  audience — see  par.  115, 
first  report)  so  long  as  such  programs 
are  presented  on  the  same  day  as  the 
network  presentation  and  prime  time 
programs  are  broadcast  entirely  within 
prime  time  hours*  This  will,  as  stated, 
minimize  any  disruption  to  the  CATV 
subscribers.  In  addition,  we  will  con¬ 
sider  requests  by  local  stations  and  CATV 
systems  for  different  treatment  on  an  ad 
hoc  basis,  pursuant  to  the  summary  pro¬ 
cedures  discussed  In  paragraph  97,  where 
possible,  or  by  evidentiary  hearing  If 
necessary.  Thus,  the  station  which  re¬ 
ceives  Its  network  programming  by  mall, 
or  the  station  or  system  which  faces 
some  other  unusual  problem,  can  bring 
its  situation  to  our  attention  for  such 
relief  as  may  be  appropriate  In  the  In¬ 
dividual  circumstances  and  warranted 


"  With  “Mme  day”  nondupUcation  afford¬ 
ing  substantial  protection  to  the  most  popu¬ 
lar  network  programing,  most  network  affili¬ 
ated  stations  should  be  viable. 

■  In  this  connection,  we  note  that  the 
amount  of  delayed  network  broadcasting  In 
the  median  one  or  two  station  markets  Is 
about  Sft  and  11  hours  per  week,  respec¬ 
tively.  See  par.  100,  first  report.  While  tht« 
amount  Is  not  Insignificant  and  we  reoognlae 
that  there  wlU  be  some  detriment  to  the 
pubUc  If  the  local  station  In  the  median 
market  curtails  delayed  broadcasts  because 
of  the  absenoe  of  nondupUcation  protection, 
we  point  out  that  the  amount  of  delayed 
broadcasts  Is  not  of  too  large  a  nature  In  the 
median  market,  and  that  we  would  not  ex¬ 
pect  the  local  station  to  cease  all  delayed 
broadcasts  In  the  absence  of  delayed  non¬ 
dupUcation  protection.  Moreover,  the  pend¬ 
ing  liberalisation  of  our  translator  policies 
may  result  In  greater  availability  of  off-the- 
alr  service  In  one  and  two  station  markets. 


by  the  public  Interest.  Similarly,  the 
CATV  system  can  seek  a  waiver  of  the 
rules.  We  stress,  In  addition,  that  the 
Commission  will  continue  to  give  full 
effect  to  private  agreements  between 
CATV  operators  and  local  television  sta¬ 
tions  which  provide  for  a  different  type 
or  degree  of  protection  for  the  local  sta¬ 
tion  than  do  the  Commission’s  rules. 
We  believe  that  the  above  resolution 
fairly  serves  the  public  Interest.  If  fur¬ 
ther  revisions  are  needed  on  the  basis  of 
our  experience  with  these  new  pro¬ 
visions,  we  shall  of  course  move 
promptly  to  lnplement  such  revisions. 

57.  Our  decision  to  adopt  “same  day” 
nonduplication  makes  appropriate  some 
other  revisions  In  the  exclusivity  sec¬ 
tions  of  the  rules.  First,  however,  we 
stress  those  provisions  which  remain  un¬ 
changed.  We  shall  retain  the  provision 
requiring  the  local  station  to  present 
prime  time  network  programing  entirely 
within  prime  time  hours  In  order  to  be 
entitled  to  nondupUcation."  Thus,  the 
CATV  system  need  not  delete  reception 
of  any  network  program  which  Is  sched¬ 
uled  by  the  network  between  the  hours 
of  6  and  11  pjn.,  e.t.,  but  which  Is 
broadcast  by  the  station  requesting  de¬ 
letion,  In  whole  or  In  part,  outside  of 
the  period  which  would  normally  be  con¬ 
sidered  prime  time  for  the  network  pro¬ 
graming  In  the  time  zone  Involved. 
This  will  Insure  that  such  programs  are 
available  to  the  CATV  subscribers  In 
maximum  viewing  hours.  We  *haii  also 
retain  the  provision  that  the  CATV  sys¬ 
tem  need  not  delete  reception  of  any 
program  as  to  which  time  of  presenta¬ 
tion  Is  of  special,  significance,  such  as  a 
speech  or  sporting  event,  except  where 
the  program  is  being  simultaneously 
broadcast  by  the  local  station.  And.  al¬ 
though  It  Is  of  greatly  reduced  signifi¬ 
cance  for  “same  day”  nondupUcation, 
we  shall  retain  the  provision  that  the 
CATV  system  need  not  delete  reception 
of  a  network  program  If,  In  so  doing,  it 
would  leave  available  for  reception  by 
subscribers,  at  any  time,  less  than  the 
programs  of  two  networks  (Including 
those  broadcast  by  any  stations  whose 
signals  are  being  carried  and  whose  pro¬ 
gram  exclusivity  Is  being  protected  pur¬ 
suant  to  the  requirements  of  the  rules) . 

58.  However,  there  no  longer  appears 
to  be  any  real  necessity  for  the  provisos 


■AM8T  has  requested  elimination  of  the 
exception  for  prime  time  program*  broadcast 
outside  of  prime  time  hours.  AM9T  urges 
that  this  provision  Is  unnecessary  because 
It  la  normally  In  the  best  Interests  of  the 
station  to  carry  prime  time  programs  In 
prime  hour*  and  the  Commission  has  ample 
power  to  remedy  any  abuse.  It  Is  further 
asserted  that  there  may  be  Instances  whsre 
a  station  reasonably  dsslres,  and  has  net¬ 
work  consent,  to  carry  such  programs  at 
other  hours.  However,  a  prior  CATV  pres¬ 
entation  doM  not  preclude  the  station  from 
repeating  the  program  outside  of  prime  time 
If  it  has  good  reason  to  do  so,  and  It  Is 
unlikely  that  Instances  of  this  nature  would 
arise  often  enough  to  make  the  loss  of  ex¬ 
clusivity  a  significant  problem.  Since  the 
provision  Is  designed  to  Insure  that  CATV 
subscribers  have  prime  time  programs  con¬ 
veniently  available  In  the  hours  of  maximum 
viewing,  the  public  interest  Is  beet  served 
by  Its  retention. 
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to  SS  21.712(g),  74.1033(e),  and  91.559 
(e) ;  i.e.,  that: 

(1)  The  system  is  not  required  to 
maintain  the  exclusivity  of  the  network 
programing  of  any  such  station  if  the 
system  carries  the  signal(s)  of  one  or 
more  equal  or  higher  priority  stations 
(other  than  a  satellite  or  parent  of  the 
station  requesting  exclusivity)  which 
substantially  duplicates  the  network 
programing  of  the  station  requesting  ex¬ 
clusivity;  and 

(2)  The  system  Is  not  required  to 
maintain  the  exclusivity  of  the  nonnet¬ 
work  programing  of  any  such  station  If 
the  system  carries  the  signal(s)  of  one 
or  more  equal  or  higher  priority  stations 
(other  than  a  satellite  or  parent  of  the 
station  requesting  exclusivity)  which  op¬ 
erates  in  what  are  normally  and  usually 
considered  other  markets  for  purposes 
of  television  program  distribution. 

These  provisions  were  grounded  in  the 
15-day  before-and-after  nonduplication 
period  which  protected  network  pro¬ 
grams  delayed  substantially  beyond  the 
date  of  network  presentation  and  pro¬ 
tected  nonnetwork  programs  for  a  total 
of  30  days.  In  view  of  “same  day”  non- 
duplication,  we  shall  provide  simply  that 
higher  priority  signals  carried  on  the 
system  are  entitled  to  exclusivity  against 
lower  priority  or  more  distant  signals 
but  not  against  signals  of  equal  priority.*7 

59.  Color  duplication:  In  the  first  re¬ 
port  and  order  in  Docket  Nos.  14895  and 
15233  we  decided  that  the  public  Interest 
would  be  served  by  some  accommodation 
which  would  permit  a  CATV  system  to 
duplicate  the  programs  of  a  local  station 
in  color  where  the  station  transmits  only 
In  black  and  white  (par.  143) .  However, 
we  did  not  there  determine  whether  such 
an  exception  should  apply  across  the 
board  or  whether  the  CATV  system 
should  be  required  to  make  a  threshold 
showing  that  a  certain  number  or  per¬ 
centage  of  its  subscribers  possess  color 
receiving  sets.  Comment  on  this  ques¬ 
tion  was  invited  in  this  proceeding. 

60.  Most  of  the  comments,  from  broad¬ 
cast  and  CATV  Interests  alike,  favor 
permitting  color  duplication  on  an  across 
the  board  basis.  No  one  has  supported 
the  proposed  alternative  of  requiring  a 
threshold  showing  by  the  CATV  system. 
It  is  urged  that  it  Is  in  the  public  Interest 
for  color  programing  to  be  available  to 
as  many  persons  as  possible,  and  that 
this  should  be  encouraged  by  the  Com¬ 
mission  pursuant  to  section  303(g)  of 
the  Act.  The  few  comments  opposed  to 
making  an  exception  for  color  claim  that 
it  Is  unnecessary.  They  assert  that  most 
stations  not  already  equipped  to  present 
network  programs  In  color  will  acquire 
such  equipment  now  that  all  of  the  net¬ 
works  have  commenced  a  significant  de¬ 
gree  of  color  transmission.  It  Is  further 
asserted  that  the  exception  would  penal¬ 
ize  smaller  stations  lacking  financial 
resources  to  convert  to  color. 


■'Though  these  modifications  stem  from 
our  action  In  shortening  the  nondupllcatlon 
period,  we  note  that  changes  of  this  nature 
were  requested  by  AMST  and  ABC  under  the 
15-day  before-and-after  nondupllcatlon  pe¬ 
riod. 


61.  In  light  of  the  comments,  we  have 
decided  to  permit  color  duplication  of 
local  black  and  white  transmissions 
without  requiring  any  threshold  showing 
by  the  CATV  system.  It  may  be  that 
most  stations  will  shortly  be  equipped  to 
present  network  programs  in  color.  But 
in  that  event  the  broadcasters  have  no 
real  cause  for  complaint  in  the  adoption 
of  a  provision  which  will  not  adversely 
affect  them.  We  think  that  the  excep¬ 
tion  is  In  the  direction  of  encouraging 
the  wider  distribution  of  color  program¬ 
ing  and  that  It  Is  consistent  with  the  sup¬ 
plementary  role  of  CATV.  Any  local 
station  finding  itself  at  a  significant  dis¬ 
advantage  can  Install  equipment  for  the 
transmission  of  network  color  programs 
“at  relatively  little  expense”  (comments 
of  American  Broadcasting  Co.),  which 
would  benefit  its  non-CATV  viewing  pub¬ 
lic.  Hardship  situations  may  be  brought 
to  the  Commission  for  such  relief  as  may 
be  warranted  by  the  station’s  showing. 
Accordingly,  the  rules  governing  micro- 
wave-served  CATV’s  will  be  amended  in 
this  respect  and  the  exception  will  be  In¬ 
corporated  In  the  rules  adopted  for  all 
systems.  Hie  exception  will  also  apply 
where  a  local  station  Is  equipped  for 
simultaneous  color  transmission  of  net¬ 
work  programs,  but  delays  a  color  pro¬ 
gram  for  later  presentation  on  the  same 
day  by  means  of  black  and  white  video 
tapes. 

62.  Some  of  the  CATV  comments  urge 
us  to  go  further  and  permit  duplication 
of  local  colorcasts  where  a  CATV  sys¬ 
tem  makes  a  showing  that  the  technical 
quality  of  the  local  signal  Is  substantially 
Inferior  to  another  signal.  While  we 
would,  of  course,  consider  any  such  show¬ 
ing  on  a  case-by-case  basis,  we  have  no 
reason  to  anticipate  any  widespread 
problem  warranting  action  by  rule.  We 
expect  that  valid  complaints  of  this  na¬ 
ture  will  be  rare.  In  most  Instances  the 
technical  quality  of  the  local  signal 
should  be  sufficiently  good  to  permit  sat¬ 
isfactory  color  reception  on  the  cable 
If  the  CATV  system  and  the  station  co¬ 
operate  In  good  faith  to  accomplish  this 
result.  We  would  expect  good  faith  ef¬ 
forts  by  both  to  resolve  any  technical 
problem  before  any  complaint  Is  made 
to  the  Commission. 

63.  Other  changes  In  the  nondupllca¬ 
tlon  provisions  suggested  by  the  parties. 
The  comments  of  NOT  A  (Exhibit  B,  pp. 
35-38)  assert  that  last  minute  program 
changes  by  the  local  station  require  the 
CATV  operator  to  bear  the  labor  costs  of 
a  manually  controlled  switching  device 
or  to  punch  a  new  tape  for  the  remainder 
of  the  week  where  an  automatic  switch 
is  used.  While  this  assertion  was  made 
In  the  context  of  the  delayed  nondupllca¬ 
tlon  provision,  we  think  that  the  broad¬ 
caster  should  afford  the  CATV  sufficient 
advance  notice  of  nondupllcatlon  re¬ 
quests  to  permit  the  CATV  system  to 
make  Its  program  schedule  available  to 
subscribers  and  to  set  an  automatic 
switching  device  only  once  for  the  entire 
week.  Accordingly,  we  shall  amend 
Si  21.712(h) ,  74.1033(f) ,  and  91.559(f)  to 
require  that  the  station,  upon  request  of 
the  CATV  operator,  shall  give  notice  un¬ 
der  these  sections  at  least  8  days  prior  to 


the  broadcast  to  be  deleted.  Since 
“same  day”  nondupllcatlon  affects  prin¬ 
cipally  network  programs,  which  are 
ordinarily  presented  at  the  same  time 
each  week  during  the  network  season, 
this  amendment  should  pose  no  difficulty 
for  the  station.**  Indeed,  in  most  In¬ 
stances  It  would  appear  that  such  notice 
could  be  given  at  the  start  of  the  net¬ 
work  season  and  continued  In  effect  until 
further  notice  occasioned  by  changes  In 
the  schedule  of  the  network  or  the  local 
station. 

64.  AMST  urges  that  the  rules  be 
modified  to  provide  nondupllcatlon  pro¬ 
tection  to  local  stations  which  are  not 
carried  on  the  cable — either  because  no 
request  has  been  made  or  because  of  the 
limited  channel  capacity  of  the  system. 
It  states  that  carriage  has  no  essen¬ 
tial  relationship  to  nondupllcatlon  and 
should  not  be  a  condition  of  the  latter. 
We  cannot  agree.  If  nondupllcatlon 
were  afforded  where  the  local  station  is 
not  carried,  the  CATV  subscriber  would, 
In  some  Instances,  be  greatly  Inconven¬ 
ienced  and,  much  more  Important,  In 
others  be  deprived  of  all  opportunity  to 
view  the  programs  Involved.  See  para¬ 
graph  51,  first  report.  This  Is  not  the 
purpose  or  effect  of  the  rules  as  written, 
nor  would  it  serve  the  public  Interest. 
As  set  forth  In  paragraph  68  below,  the 
better  procedure  where  the  system’s 
channel  capacity  Is  too  limited  to  permit 
full  carriage  of  the  local  station  is  to 
substitute  its  programs  for  the  dupli¬ 
cating  outside  signal.  Partial  carriage 
would  retain  the  availability  of  the  pro¬ 
grams  to  CATV  subscribers  and  at  the 
same  time  afford  the  station  some  meas¬ 
ure  of  protection. 

65.  Other  changes  In  the  nondupllca¬ 
tlon  provisions  requested  by  AMST  and 
ABC  have  been  rendered  moot  by  our 
action  In  shortening  the  nondupllcatlon 
period  to  1  day  and  the  modifications 
we  have  made  In  that  connection.  Ac¬ 
cordingly,  we  shall  not  discuss  their 
contentions  In  this  respect.  The  com¬ 
ments  with  respect  to  nondupllcatlon 
of  noncommercial  educational  stations 
are  discussed  in  a  separate  section  on 
educational  television  (section  4  below) . 

2.  The  Carriage  Provisions 

66.  We  shall,  as  stated,  apply  to  all 
CATV  systems  substantially  the  same 
carriage  requirements  as  were  adopted 
for  microwave-served  systems  In  the  first 
report.**  Thus,  within  the  limits  of  Its 
channel  capacity,  a  CATV  system  will  be 
required  to  carry  the  signals  of  all  com¬ 
mercial  and  educational  television  sta¬ 
tions  within  whose  Grade  B  contour  the 
system  Is  located,  giving  priority:  First, 
to  principal  community  signals;  second. 


"It  has  come  to  our  attention  that  the 
requesting  station  may  have  difficulty  In 
giving  notice  where  the  CATV  does  not  al¬ 
ways  carry  the  same  signals.  Where  a  CATV 
system  varies  the  signals  carried,  It  should 
provide  the  local  stations  with  a  copy  of  the 
CATV  schedule  In  sufficient  time  to  permit 
the  station  to  give  notice  of  the  programs 
to  be  deleted. 

•There  are,  however,  changes  stemming 
from  our  resolution  of  the  translator  ques¬ 
tion  (sec.  3  below) . 
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to  Grade  A  signals;  and  third,  to  Grade 
B  signals.  The  CATV  system  need  not 
carry  the  signal  of  any  station,  if  (1) 
that  station’s  network  programing  is 
substantially  duplicated  by  one  or  more 
stations  of  higher  priority  and  (2)  carry¬ 
ing  it  would,  because  of  limited  channel 
capacity,  prevent  the  system  from  carry¬ 
ing  the  signal  of  an  independent  com¬ 
mercial  station  or  a  noncommercial  edu¬ 
cational  station.  Moreover,  in  cases 
where  (1)  there  are  two  or  more  signals 
of  equal  priority  which  substantially 
duplicate  each  other  and  (2)  carrying 
all  such  signals  would,  because  of 
limited  channel  capacity,  prevent  the 
system  from  carrying  the  signal  of  an 
Independent  commercial  station  or  a 
noncommercial  educational  station,  the 
system  need  not  carry  all  such  substan¬ 
tially  duplicating  signals,  but  may  select 
among  them  to  the  extent  necessary  to 
preserve  its  ability  to  carry  the  signals 
of  Independent  commercial  or  noncom¬ 
mercial  educational  stations.  Where  a 
signal  is  required  to  be  carried,  it  shall 
be  carried  without  material  degradation 
in  quality,  and  shall  be  carried  in  full  ex¬ 
cept  to  the  extent  that  nondupllcatlon  of 
higher  priority  signals  may  be  required 
under  the  rules.  Upon  request  of  the 
local  station,  the  signal  shall  be  carried 
on  the  system  on  the  channel  on  which 
the  station  in  transmitting  (where  prac¬ 
ticable  without  material  degradation) 
and  on  no  more  than  one  channel. 
Where  a  system  is  not  carrying  the  signal 
of  a  Grade  B  or  higher  priority  station, 
it  shall  offer  and  maintain  for  each  sub¬ 
scriber  a  switching  device  to  allow  the 
subscriber  to  choose  between  cable  and 
noncable  reception,  unless  the  subscriber 
indicates  in  writing  that  he  does  not  de¬ 
sire  this  device. 

67.  Modifications  requested  by  the 
parties.  Some  of  the  parties  have  re¬ 
quested  changes  in  these  provisions. 
Thus,  NCTA  urges  that  CATV  sub¬ 
scribers  see  no  reason  why  out-of- 
State  stations  should  be  regarded  as 
local.  It  asserts  that  CATV  systems 
should  have  the  option  to  carry  more 
distant  signals  originating  within  the 
same  State  in  preference  to  out-of-State 
stations  placing  a  Grade  B  signal  over 
the  community.  We  agree  that  there 
may  well  be  instances  where  the  pro¬ 
graming  of  stations  located  within  the 
State  would  be  of  greater  interest  than 
those  of  nearer,  but  out-of-State,  sta¬ 
tions,  e.g.,  coverage  of  political  elections 
and  other  public  affairs  of  statewide  con¬ 
cern.  We  recognize  also  that  there  may 
be  instances  where  out-of-State  stations 
located  in  another  State  are  of  greater 
community  interest  than  the  geographi¬ 
cally  nearer  out-of-State  stations  be¬ 
cause  of  closer  community  ties  with  the 
third  State.  Considerations  of  this  na¬ 
ture  will  be  accorded  substantial  weight 
as  a  basis  for  waiver  of  the  carriage 
provisions. 

68.  In  this  connection,  we  emphasize 
that  we  intend  to  make  every  effort,  con¬ 
sistent  with  the  public  interest,  to  avoid 
disrupting  existing  service  to  the  public 
In  applying  the  carriage  provisions  of  the 


rules  to  systems  now  in  operation.** 
Where,  because  of  limited  channel  ca¬ 
pacity,  a  CATV  system  cannot  carry  all 
Grade  B  signals  without  dropping  a  more 
distant  signal  now  being  carried,  we  shall 
entertain  a  request  for  waiver  of  the 
rules  pursuant  to  the  summary  proce¬ 
dures  discussed  in  paragraph  97  below 
and  upon  the  basis  of  the  showing  spec¬ 
ified  in  paragraphs  104,  106.  In  ap¬ 
propriate  circumstances,  waivers  will  be 
granted,  which  will  permit  the  system 
to  continue  to  carry  the  distant  signal 
and  to  substitute  the  nearer  signal  only 
where  simultaneous  duplication  would 
occur.  Thus,  upon  such  waivers,  the 
CATV  viewers  would  continue  to  receive 
all  programs  to  which  they  were  accus¬ 
tomed,  via  the  more  distant  signal  when 
the  programs  are  different  and  via  the 
local  signal  when  the  programs  are  the 
same.  New  systems  can  commence  op¬ 
eration  with  a  channel  capacity  sufficient 
to  carry  both  the  local  and  the  distant 
signals;  Indeed,  most  new  systems  now 
commence  operation  with  12  channel 
capacity. 

69.  Sections  21.712(f)(2),  74.1033(d). 
(2),  and  91.559(d)(2)  presently  provide 
that  where  a  signal  is  required  to  be 
carried,  it  “shall,  upon  request  of  the 
station  licensee  or  permittee,  be  carried 
on  the  system  on  the  channel  on  which 
the  station  is  transmitting  (where  prac¬ 
ticable  without  material  degradation).” 
WJAC,  Inc.,  and  WKBH  Television,  Inc., 
urge  that  carriage  on  channel  should  be 
a  matter  for  the  station’s  choice.  Ac¬ 
cording  to  WJAC,  the  station  should  be 
entitled  both  to  insist  that  its  signal  be 
carried  on  another  channel,  and  to  select 
the  channel  of  a  lower  priority  or  non¬ 
local  station.  AMST  claims,  on  the  other 
hand,  that  carriage  on  channel  is 
extremely  important  and  should  be  man¬ 
datory  unless  the  CATV  makes  a  com¬ 
pelling  showing  that  this  is  not  tech¬ 
nically  feasible  without  degradation.  It 
states  that  the  CATV  should  be  required 
to  take  all  reasonable  steps  to  eliminate 
material  degradation  which  may  result 
from  the  CATV  equipment  used  or  inade¬ 
quate  installations. 

70.  Since  »  21.712(f)  (1),  74.1033(d) 
(1),  and  91.559(d)(1)  already  t>rovide 
that  the  “signal  shall  be  carried  without 
material  degradation  in  quality  (within 
the  limitations  imposed  by  the  technical 
state  of  the  art) ,”  we  do  not  think  that 
any  change  in  subsection  (2)  is  called 
for.  The  requirement  for  on-channel 
carriage  is  only  operative  upon  request 
of  the  station  licensee  or  permittee.  If 
this  results  in  material  degradation,  the 
station  can  request  carriage  on  another 
channel.  Moreover,  if  the  channel  ca¬ 
pacity  of  the  system  is  such  that  some 
signal  must  suffer  material  degradation, 
the  inferior  signal  obviously  should  not 
be  that  of  a  higher  priority  station. 


*  Aa  In  the  case  of  our  present  policy  with 
respect  to  microwave  systems,  carriage  will 
not  be  required  where  a  sufficient  showing 
la  made  that  a  predicted  signal  Is  not  In  fact 
present  In  the  community,  or  that  a  good 
signal  la  not  obtainable  because  of  technical 
deficiencies  on  the  part  of  the  station. 


First  report  and  order  in  Docket  Nos. 
14895  and  15233,  paragraph  135.  How¬ 
ever,  no  reason  appears  why  it  is  neces¬ 
sary  for  the  station  itself  to  select  the 
alternative  channel.  So  long  as  the  re¬ 
quirements  of  the  rules  are  met,  the 
CATV  operator  should  be  free  to  decide 
h'w  the  channels  on  its  cable  are  to  be 
utilized. 

71.  AMST  further  asserts  that  the 
CATV  system  should  not  have  complete 
discretion  under  SI  21.712(d)  (2),  74.- 
1033(b)(2),  and  91.559(b)(2)  to  select 
among  substantially  duplicating  signals 
of  equal  grade  where  noncarriage  of  one 
or  more  is  necessary  to  preserve  its  abil¬ 
ity  to  carry  the  signals  of  independent 
commercial  or  noncommercial,  educa¬ 
tional  stations.  It  urges  that  the  rule 
should  be  modified  to  set  forth  reason¬ 
able  standards  for  selection,  such  as  the 
respective  distances  of  the  stations  from 
the  community,  relative  signal  strength, 
respective  audiences  in  the  community — 
as  measured  by  audience  surveys,  ter¬ 
rain  considerations  and  the  like.  We 
recognized  in  the  first  report  and  order 
in  Docket  Nos.  14895  and  15233,  para¬ 
graph  91,  that  leaving  the  selection  to 
the  CATV’s  discretion  makes  possible 
“discrimination  between  local  signals  in 
some  instances.”  We  further  stated  that 
we  would  closely  examine  complaints  of 
abuse,  particularly  where  the  CATV  op¬ 
erator  has  an  ownership  or  other  inter¬ 
est  in  one  of  the  duplicating  channels. 
We  shall  also  give  particular  consider¬ 
ation  to  any  allegation  that  the  station 
not  carried  is  one  with  closer  community 
ties.  The  criteria  suggested  by  AMST 
would  not  do  away  with  the  necessity 
for  case-by-case  resolution  of  com¬ 
plaints.  AMST  concedes  (comments, 
p.  20)  that  any  criteria  for  determining 
priority  should  not  be  inflexible  and  that 
an  opportunity  should  still  be  provided 
for  the  submission  of  other  data  to  the 
Commission.  In  the  circumstances,  it 
seems  preferable  to  retain  the  rule  in  its 
present  form  until  experience  in  its  ad¬ 
ministration  demonstrates  what  refine¬ 
ments  might  be  needed  or  appropriate. 

72.  AMST  also  claims  that  exclusion 
of  nearby  network-affiliated  stations  in 
order  to  bring  in  distant  independent  sta¬ 
tions  which  do  not  place  a  Grade  B  sig¬ 
nal  over  the  community  erf  the  CATV, 
should  not  be  permitted  since  “this 
would  drastically  affect  the  normal  off- 
the-air  competitive  pattern  of  television 
service”  (AMST  comments,  pp.  20-21). 
This  provision  is  admittedly  a  “compro¬ 
mise  approach,”  recognizing  both  that  a 
CATV  system  owes  its  primary  duty  to 
the  stations  that  are  closest  and  place 
the  best  signal  over  its  community,  and 
also  that  carriage  of  nonnetwork  signals 
may  contribute  to  the  diversity  of  its 
service  (first  report  and  order  in  Docket 
Nos.  14896  and  15233,  par.  89) .  The  gen¬ 
eral  questions  of  whether  there  -should 
be  some  limit  on  the  distance  and  num¬ 
ber  of  nonlocal  signals  brought  in,  as 
well  as  the  matter  of  "leap-frogging,”  are 
being  considered  in  Part  n  of  this  pro¬ 
ceeding.  Pending  resolution  of  these 
matters,  we  shall  retain  the  rule  in  its 
present  fonn. 
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73.  Next.  AMST  asserts  that  the  in¬ 
stallation  of  a  switching  device  should 
be  mandatory  in  all  cases,  whether  or  not 
the  local  signal  is  carried,  so  that  the 
subscriber  will  not  be  foreclosed  from 
off- the -air  service  where  the  cable  sys¬ 
tem  is  inoperative  or  not  operating  prop¬ 
erly.  It  is  further  urged  that  no  excep¬ 
tion  should  be  made  when  the  subscriber 
indicates  in  writing  that  he  does  not  de¬ 
sire  a  switch,  since  the  requirement 
could  easily  be  avoided  by  a  “small- 
print”  waiver  in  the  subscription  con¬ 
tract.  While  these  suggestions  may  have 
some  merit,  we  do  not  think  they  war¬ 
rant  a  revision  of  the  rules.  The  rules 
are  designed  to  protect  local  stations  in 
areas  which  are  crucial  and  essential  to 
preserve  and  encourage  service  to  the 
public.  For  the  reasons  stated  in  par.  51 
of  the  first  report,  particularly  that  go¬ 
ing  to  “sheer  inconvenience  of  switching 
•  *  we  do  not  view  this  area  as  one 
of  great  significance,  requiring  further 
revision. 

74.  A  further  change  suggested  by 
AMST  does,  however,  appear  to  warrant 
modification  of  the  rules.  Sections  21.712 
(d)(3),  74.1033(b)(3),  and  01.559(b)(3) 
now  provide  that  where  a  CATV  system 
operates  within  the  Grade  B  or  higher 
priority  contour  of  both  a  satellite  sta¬ 
tion  and  its  parent,  carriage  of  one  will 
relieve  the  system  of  any  obligation  to 
carry  the  other.  AMST  points  out  that 
this  would  allow  a  CATV  system  in,  or 
very  near  to,  the  same  community  as  the 
satellite,  to  carry  only  the  parent  sta¬ 
tion,  causing  the  satellite  to  lose  audience 
for  which  it  may  be  originating  some  lo¬ 
cal  programing  and  reducing  its  incen¬ 
tive  to  originate  programs.  It  urges  that 
satellites  should  be  treated  like  any  other 
station  in  accordance  with  the  prescribed 
priorities.  Since  satellites  operate  on  as¬ 
signed  channels  and  possess  the  potential 
to  develop  into  regular  stations,  there  is 
a  strong  public  interest  in  encouraging 
them  to  do  so.  Accordingly,  SS  21.712 

(d) (3)  and  (g)(3),  74.1033  (b)(3)  and 

(e) (3),  and  91.559  (b)(3)  and  (e)(3), 
together  with  the  note  to  those  sections, 
will  be  deleted. 

75.  And,  finally,"  AMST  suggests  that 
CATV’s  be  required  to  refrain  from  de¬ 
leting  or  altering  any  portion  (including 
advertising)  of  signals  carried  pursuant 
to  the  rules.  Such  a  requirement  is  im¬ 
plicit  in  the  carriage  provisions  and  we 
would  so  rule  upon  complaint.  The  ad¬ 
dition  of  an  explicit  provision  does  not 
appear  necessary  in  the  absence  of  some 
evidence  of  abuse.  In  this  connection, 
we  note  that  it  is  asserted  in  the  com- 


41  AMST  also  asks  that  the  definition  of 
substantially  duplicating  network  program¬ 
ing  (1121.710(f),  74.1001(e)(6).  and  91.567 
(t ) )  be  modified  to  apply  only  to  a  situation 
where  two  or  more  stations  are  primary  af¬ 
filiates  of  the  same  network.  While  such 
a  definition  might  have  been  equally  accept¬ 
able  as  an  original  matter,  we  do  not  think 
that  any  difference  between  the  two  la  sig¬ 
nificant  enough  to  warrant  redoing  the  rules 
at  this  point.  An  additional  proposal  of 
AMST  that  the  substantially  duplicated  con¬ 
cept  be  retained  only  for  purposes  at  carriage 
has  In  effect  been  granted  In  view  at  the 
matters  discussed  In  par.  58  above. 


merits  of  NCTA  that  some  broadcasters 
who  have  requested  systems  to  refrain 
from  advance  duplication  of  delayed 
broadcasts,  have  later  presented  only  a 
portion  of  the  program.  Since  the 
CATV  system  is  relying  exclusively  upon 
the  signal  of  the  local  station  to  bring 
the  program  to  its  subscribers,  the  sta¬ 
tion  has  an  obligation  to  present  in  full 
any  program  for  which  nonduplication 
is  requested.  Again,  upon  complaint  we 
would  rule  accordingly.  See  also  para¬ 
graph  158,  first  report.  Moreover,  "same 
day”  nonduplication  will  greatly  reduce 
the  likelihood  of  any  incidents  of  this 
nature. 

76.  Accordingly,  apart  from  the  pro¬ 
visions  relating  to  satellites  and  the 
changes  occasioned  by  our  disposition  of 
the  translator  questions  (sec.  3  below), 
the  carriage  requirements  of  the  new 
rules  will  be  the  same  as  the  provisions 
now  governing  microwave-served  sys¬ 
tems. 

3.  Translators 

77.  Part  I  of  the  notice  in  this  proceed¬ 
ing  (par.  36)  requested  comments  on 
two  questions  concerning  translators: 

(1)  Whether  CATV’s  should  be  required 
to  carry  and  not  duplicate  the  signals  of 
station-owned  translators  operating  be¬ 
yond  the  parent  station’s  Grade  B  con¬ 
tour,41  and  (2)  whether  translators 
should  themselves  be  precluded  from  du¬ 
plicating  the  programs  of  local  stations. 

78.  With  respect  to  the  first  question, 
the  parties  have  expressed  diverse  views. 
The  CATV  interests  and  some  of  the 
broadcasters  argue  against  extending 
any  protection  to  translators  outside  the 
Grade  B  contour  because  such  transla¬ 
tors  are  operating  outside  the  normal 
service  area  of  the  parent  station,  do  not 
provide  a  local  service  or  possess  the  po¬ 
tential  for  developing  into  regular  local 
stations,  and  are  relatively  Inexpensive 
to  construct  and  operate.  It  is  further 
asserted  that  translators  should  not  be 
protected  because  they  may  Impede  the 
establishment  of  local  stations. 

79.  AMST.  Storer  Broadcasting  Co., 
NAEB,  and  the  Farm  Bureau  urge,  on  the 
other  hand,  that  all  translators  (includ¬ 
ing  those  not  station  owned)  should  be 
carried  in  order  to  provide  an  incentive 
for  the  establishment  of  translators. 
Translators,  they  claim,  should  be  en¬ 
couraged  because  their  service  is  received 
off-the-alr  free  and  covers  a  wider  area 
than  cable  service.  They  would  exempt 
translators  from  the  carriage  require¬ 
ment  where:  (1)  The  CATV  system  is 
carrying  the  translator’s  parent  station, 

(2)  the  CATV  system  is  within  the  Grade 
B  contour  of  a  station  whose  programing 
is  substantially  duplicated  by  the  trans¬ 
lator,  or  (3)  the  translator  is  supplying 
programing  which  substantially  dupli¬ 
cates  that  of  another  translator  whose 
originating  station  is  closer.  Nondupli¬ 
cation  protection  is  not  sought  for  the 


u  Under  the  rule*  adopted  In  Docket  Noa. 
14895  and  15233,  station-owned  translators 
located  within  the  Grade  B  contour  are 
treated  ae  extension*  of  the  originating  sta¬ 
tion  (1121.710(b),  74.1001(e)(2),  and  91.667 
(b) ) .  Such  translators  will  be  treated  the 
same  under  the  new  rule*. 


asserted  reason  that  translators  do  not 
provide  a  local  service  or  possess  po¬ 
tential  for  developing  into  regular  local 
stations. 

80.  We  share  the  view  that  the  public 
Interest  is  served  by  encouraging  ex¬ 
panded  use  of  translators  to  bring  tele¬ 
vision  service  to  persons  in  rural  areas 
and  communities  not  now  receiving  ade¬ 
quate  local  television  broadcast  service. 
Apart  from  the  fact  that  translator  sig¬ 
nals  are  received  free  and  reach  persons 
outside  the  urbanized  areas  served  by 
CATV’s,  one  of  the  major  recommenda¬ 
tions  of  the  Seiden  Report  was  that  in¬ 
creased  consideration  be  given  to  the 
expanded  use  of  translators.  The  report 
states  (p.  22) : 

Consideration  should  be  given  to  the  use 
of  translators  as  a  tool  of  structural  policy. 
They  require  a  substantially  smaller  invest¬ 
ment  than  CATV  and  are  compact,  highly 
mobile,  and  can  be  sold  In  the  secondary 
market.  In  general  they  provide  the  flexi¬ 
bility  necessary  In  an  Industry  In  which 
structural  policy  must  be  kept  free  to  adapt 
to  technological  and  demographic  change. 
Translators  are  Ideally  suited  as  a  temporary 
communications  medium,  and  their  use 
should  be  required  of  broadcast  licensees 
In  fulfilling  their  obligations  to  the  public 
by  bringing  their  signal  to  all  homes  In  their 
coverage  area. 

The  report  also  recommends  increased 
use  of  translators  to  broaden  the  cover¬ 
age  of  UHF  stations  (p.  90) . 

81.  We  have  already  taken  a  step  in 
this  direction  in  the  report  and  order  in 
Docket  No.  15858,  issued  on  July  9,  1965, 
amending  the  rules  to  permit  100  watt 
VHF  translators  on  any  channel  listed 
in  the  table  of  assignments  unoccupied 
by  a  regular  television  station  or  satellite. 
The  rules  were  also  amended  to  permit 
100  watt  UHF  translators  on  all  unoc¬ 
cupied  UHF  channels  in  the  table  of  as¬ 
signments  in  lieu  of  the  previous  limita¬ 
tion  to  the  upper  14  channels.  In  addi¬ 
tion,  we  have  recently  proposed  to  permit 
the  use  of  microwave  frequencies  to  re¬ 
lay  programs  to  translators  (notice  of 
proposed  rule  making  in  Docket  No. 
16424,  FCC  66-41) . 

82.  In  line  with  this  policy,  we  think 
that  CATV  systems  should,  upon  re¬ 
quest,  carry  the  signals  of  commercial 
and  educational  translators  operating  in 
the  community  of  the  system  with  100 
watt  or  higher  power,  where  the  system 
has  the  channel  capacity  to  do  so.  Since 
noncarriage  may  effectively  block  the 
translator  from  access  to  CATV  sub¬ 
scribers  (par.  51  of  the  first  report) ,  the 
inability  to  reach  the  central  core  of 
the  community  may  well  destroy  the  in¬ 
centive  to  establish  translator  service 
for  nonsubscribers  in  the  community  and 
persons  in  the  surrounding  areas.  More¬ 
over,  we  think  that  “same  day”  nondupli¬ 
cation  should  also  be  afforded  to  transla¬ 
tors  carried  on  the  system.  Translators 
operating  with  100-watt  or  higher  power 
are  properly  distinguishable  from  other 
translators  since  they  have  greater  po¬ 
tential  for  development  into  stations, 
and  it  is  particularly  important  that  such 
development  not  be  impeded  by  CATV 
operations. 

83.  Accordingly,  we  shall  add  a  fourth 
priority  to  the  three  already  listed  in  the 
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carriage  provisions  of  the  rules.  Fourth, 
all  commercial  and  noncommercial  edu¬ 
cational  translator  stations  operating  In 
the  community  of  the  system  with  100 
watt  or  higher  power.  As  requested  In 
the  comments,  exceptions  will  be  added 
to  exempt  CATV’s  from  the  translator 
carriage  requirement  where:  (1)  The 
CATV  system  is  carrying  the  originating 
station,  or  (2)  the  CATV  system  Is  within 
the  Grade  B  contour  of  a  station  carried 
on  the  system  whose  programing  Is  sub¬ 
stantially  duplicated  by  the  translator. 
The  provisions  of  the  program  exclusivity 
sections  will  also  be  appropriately 
amended  to  require  “same  day”  nondu¬ 
plication  upon  request  of  a  translator 
station  carried  on  the  system. 

84.  With  respect  to  the  second  ques¬ 
tion,  whether  translators  should  be  re¬ 
quired  to  refrain  from  duplicating  local 
stations,  our  present  policies  and  rules 
are  as  follows:  Pending  the  outcome  of 
this  proceeding,  we  have  been  following 
a  policy  of  conditioning  UHF  and  VHP 
translator  grants  with  the  requirement 
that  the  translator,  upon  request  of  any 
station  within  whose  Grade  A  contour 
the  translator  operates,  refrain  from  du¬ 
plicating  the  station’s  programs  either 
simultaneously  or  within  15  days.  Lee 
Co.  TV.  Inc.,  FCC  65-483.  5  Pike  and 
Fischer,  RH.  2d  257;  report  and  order  In 
Docket  No.  15858,  paragraph  12.  Under 
section  74.732(e)(1)  of  the  rules,  the 
only  station-owned  VHP  translators  au¬ 
thorized  outside  the  Grade  B  contour 
of  the  parent  station  are  high  power 
(100  watt)  VHF  translators  operating  on 
assignments  In  the  table  of  assignments 
Moreover,  |  74.732(e)  (2)  of  the  rules  pixv 
vides  that  a  station-owned  VHF  transla¬ 
tor  which  is  intended  to  provide  recep¬ 
tion  within  the  Grade  A  contour  of  an¬ 
other  station  will  not  be  authorized  If 
there  is  any  duplication,  unless  the 
translator  is  intended  to  Improve  recep¬ 
tion  within  the  principal  city  oontour  of 
the  parent  station.  However,  we  have 
waived  the  provisions  of  |  74.732(e)  (1) 
and  (2)  where  a  nonduplication  condi¬ 
tion  was  Imposed. 

85.  Our  translator  rules  and  policies 
are  currently  in  a  state  of  flux.  Part  n 
of  this  proceeding  (notice,  pars.  61,  64) 
proposes  a  reexamination  of  all  of  our 
rules  and  policies  relating  to  auxiliary 
services  to  see  If  they  are  holding  back 
or  encouraging  a  variety  of  off-the-alr 
services.  A  number  of  measures  were 
proposed  in  the  comments  in  Docket  No. 
14848,  which  were  deemed  beyond  the 
scope  of  that  proceeding  but  may  be  per¬ 
tinent  to  this  reexamination.  It  was 
suggested  that  the  multiple  ownership 
and  duopoly  rules  be  amended  to  allow 
potential  100  watt  translator  operators 
to  convert  these  to  regular  stations  and 
to  encourage  television  station  licensees 
to  apply  for  them.  Other  suggestions 
included  proposals  for  Increased  power 
for  existing  translators  on  other  chan¬ 
nels;  removing  the  restriction  In  I  74.732 
(e)(1)  on  the  use  of  VHF  translators  by 
television  station  licensees  beyond  their 
Grade  B  contour;  permitting  translators 
to  be  used  as  relay  stations  (only)  where 
the  need  exists;  permitting  multiple  RF 
amplifiers  for  UHF  as  well  as  VHF  trans- 


la  tors^and  permitting  UHF  stations  to 
use  VHF  translators  within  their  Grade 
B  contours.  Moreover,  AMST  has  re¬ 
cently  filed  a  petition  for  a  comprehen¬ 
sive,  affirmative  translator  program 
which  is  being  considered  as  a  counter 
proposal  in  Docket  No.  14229,  and  will 
also  be  considered  In  our  resolution  of 
basic  translator  policies  In  Part  n  of  this 
proceeding. 

86.  We  are  not  In  a  position  to  re¬ 
solve  these  questions  now.  Moreover,  we 
still  lack  sufficient  information  to  deter¬ 
mine  the  extent  to  which  the  rebroad¬ 
cast  consent  provisions  of  section  325(a) 
may  In  practice  limit  duplication  by 
translators."  In  addition,  if  translators 
were  required  by  rule  to  refrain  from 
duplication  within  the  Grade  B  contours 
of  regular  stations,  a  question  would  be 
presented  as  to  whether  the  provisions 
of  i  74.732(e)  (1)  and  (2)  continue  to 
serve  a  useful  purpose  or  should  be 
amended.  It  would  be  contrary  to  the 
public  Interest  to  delay  a  resolution  of 
other  portions  of  Part  I  of  this  proceed¬ 
ing  pending  a  thorough  reexamination  of 
the  translator  rules  and  policies.  Nor 
does  It  appear  advisable  to  undertake  a 
partial  revision  of  the  translator  rules 
at  this  point  merely  in  order  to  attempt 
to  equalize  the  position  of  translators 
and  CATV’s.  In  the  circumstances,  we 
think  it  best  to  defer  rulemaking  action 
until  more  basic  translator  policies  have 
been  established. 

86a.  In  the  meantime,  we  will  continue 
to  grant  waivers  of  {  74.732(e)  (1)  and 
(2)  in  appropriate  Instances,  and  will 
condition  station-owned  VHF  translator 
grants  with  a  requirement  of  “same  day” 
nonduplication  within  the  Grade  A  con¬ 
tour.  In  view  of  our  policy  of  encourag¬ 
ing  UHF,  we  will  not  Impose  any  non- 
dupllcation  condition  on  UHF  translator 
grants  for  facilities  to  operate  In  an  all- 
VHP  area.  Nor  do  we  believe  It  appro¬ 
priate  to  follow  any  general  policy  of  re¬ 
quiring  a  nonduplication  condition  where 
the  translator  applicant  is  not  a  broad¬ 
cast  licensee,  e  g.,  a  community  spon¬ 
sored  translator.  It  would  appear  un¬ 
likely  that  such  a  condition  is  needed 
in.  or  would  serve,  the  public  interest. 
The  rebroadcast  provisions  of  section 
325(a)  may  work  with  greater  efficacy 
In  the  case  of  translators  not  owned  by 
broadcast  licensees.  Further,  the 


"Although  the  notice  requested  informa¬ 
tion  on  the  extent  to  which  networks 
other  program  suppliers,  through  contracts 
or  otherwise,  affirmatively  restrict  duplica¬ 
tion  by  translators,  no  party  except  Na¬ 
tional  Broadcasting  Oo.  commented  on 
subject.  NBC  states  that  since  I960  It  has 
foUowed  a  general  policy  of  granting  consent 
for  rebroadcast  of  Its  programs  provided  that 
the  translator  Is  closer  to  Its  originating  sta¬ 
tion  than  to  any  other  NBC  affiliate.  In  a  few 
recent  Instances,  NBC  has  given  rebroadcast 
consent  where  the  translator  operated  In  an 
area  served  by  an  NBC  affiliate,  but  only  for 
NBC  programs  which  were  not  broadcast  by 
the  local  station.  8ee  also.  par.  53  of  the 
first  report  and  order;  National  Broadcasting 
Co..  30  Pike  *  Fischer.  R.R.  1013;  Millers 
River  Translators,  Inc..  FCC  03-604,  25  R.R. 
510,  518.  affirmed  In  Springfield  Television 
Broadcasting  Oorp.  v.  FCC.  338  F.  2d  186 
(C.A.D.C.).  - 


amount  of  duplication  in  this  type  of 
situation  is  not  likely  to  be  of  a  sub¬ 
stantial  nature,  since  local  residents  are 
clearly  not  apt  to  undertake  the  expense 
and  inconvenience  of  translator  opera¬ 
tions  supported  by  local  assessments  or 
donations  unless  a  substantially  different 
program  service  is  being  made  available. 
In  these  circumstances,  we  do  not  think 
it  desirable  as  a  general  policy  to  place 
any  significant  barrier,  not  urgently 
needed,  to  the  development  of  such  com¬ 
munity-type  translators.  We  shall,  of 
course,  consider  whether  additional  re¬ 
quirements  are  appropriate,  either  upon 
request  or  on  our  own  evaluation  of  a 
particular  situation,  and  will  make  all 
translator  grants  subject  to  the  outcome 
of  Part  II  of  this  proceeding.  We  will 
also  take  into  account,  where  warranted 
in  individual  situations,  the  possible  dis¬ 
criminatory  effect  of  our  interim  trans¬ 
lator  policy  upon  any  existing  CATV  sys¬ 
tem  competing  with  the  translator. 

4.  Educational  Television  Stations 

87.  The  rules  adopted  In  Docket  Nos. 
14,895  and  15.233  require  the  carriage 
of  noncommercial  educational  stations 
(ETV),  but  do  not  require  CATV’s  to 
refrain  from  duplicating  their  programs. 
We  followed  this  course  because  those 
proceedings  were  primarily  concerned 
with  commercial  stations  and  many  of 
the  considerations  discussed  in  the  first 
report  and  order  did  not  appear  to  be 
applicable  to  ETV.  The  notice  herein 
recognized,  however,  that  carriage  alone 
might  not  be  sufficient  to  promote  the 
sound  growth  of  local  educational  sta¬ 
tions.  Information  was  requested  in  this 
proceeding  as  to  the  nature  of  any  fur¬ 
ther  problems  of  ETV  arising  from  CATV 
operations  and  what  Commission  action 
might  be  appropriate. 

88.  Other  than  educational  interests, 
most  of  those  commenting  on  this  sub¬ 
ject  were  against  extending  any  nondup¬ 
lication  protection  to  ETV,  for  the  as¬ 
serted  reason  that  the  widest  possible 
dissemination  of  educational  material  is 
in  the  public  interest.  It  is  further  as¬ 
serted  that  CATV  competition  has  no 
economic  impact  on  ETV  because  it  op¬ 
erates  on  a  nonprofit  basis.  National 
Educational  Television  (NET),  the  Na¬ 
tional  Association  of  Educational  Broad¬ 
casters  (NAEB) ,  and  Eastern  Educa¬ 
tional  Network  (EEN)  take  a  sharply 
different  view  in  their  more  extensive 
comments.  They  claim  that  local  educa¬ 
tional  stations,  though  different  from 
commercial  stations,  have  an  even 
greater  need  for  nonduplication  and 
Interim  protection  because  CATV  under¬ 
mines  the  local  financial  support  and 
other  local  Interest  which  is  vital  to  ETV 
operations.  In  this  they  are  supported 
by  American  Broadcasting  Co.,  AMST, 
and  labor  unions  representing  employees 
In  the  broadcast,  CATV,  and  associated 
talent  industries. 

89.  EEN  and  NAEB  stress  the  impor¬ 
tance  of  local  financial  support  to  edu¬ 
cational  stations.  Although  Federal 
grants-in-ald  under  Public  Law  87-477 
are  available  for  the  construction  of  edu¬ 
cational  facilities,  the  operations  of  such 
stations  are  almost  entirely  dependent 
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upon  local  financial  support.  Operating 
Income  Is  derived  primarily  from  (a) 
schools  and  universities,  (b)  local  and 
State  governments,  and  (c)  contributions 
and  “subscriptions”  from  the  general 
public  and  donations  by  local  Industries 
and  businesses.  Members  of  the  public 
and  local  businesses  will  have  little  or  no 
Incentive  to  support  the  local  station  If 
ETV  Is  made  available  on  the  cable  by 
CATV’s  Importation  of  outside  educa¬ 
tional  stations.  As  EEN  puts  It  (com¬ 
ments,  p.  12) :  “It  is  wholly  unrealistic 
to  expect  that  the  public  will  be  willing 
to  pay  twice  for  educational  service — 
to  subscribe  to  CATV  and  to  ’subscribe’ 
to  local  ETV."  Diversion  of  funds  pro¬ 
vided  by  local  and  area  educational  In¬ 
stitutions  and  local  and  State  govern¬ 
ments  for  in-school  television  would  be 
even  more  serious,  since  these  sources 
generally  provide  over  one-half  of  the 
financial  support  for  local  educational 
stations.44  If  a  distant  ETV  signal  Is 
available  on  the  cable,  and  can  be  fitted 
Into  local  schedules  of  Instruction,  local 
schools  and  local  and  State  governments 
would  be  much  more  unlikely  to  provide 
the  financial  support  and  other  Interest 
necessary  to  start  a  local  educational 
broadcast  service.  This  would  be  par¬ 
ticularly  the  case  where  the  CATV  offers 
to  wire  the  urban  schools  “free.”  Unlike 
the  local  educational  station,  the  CATV 
Is  In  a  position  to  make  such  an  offer 
because  it  does  not  pay  for  programs  or 
maintain  expensive  facilities  for  local 
program  origination  and  it  can  recoup 
the  cost  of  free  school  service  through 
subscription  fees  charged  to  the  general 
public. 

90.  Should  CATV  activity  within  ur¬ 
banized  areas  siphon  off  sufficient  local 
financial  support  to  preclude  the  estab¬ 
lishment  of  a  local  ETV  station,  the  loss 
would  be  keenly  felt  by  the  public.  The 
existence  and  viability  of  local  educa¬ 
tional  broadcast  outlets  has  special  sig¬ 
nificance  for  ETV  because  the  educa¬ 
tional  process  Is  geared  to  local  condi¬ 
tions  and  needs.  Local  ETV  stations  are 
more  than  mere  facilities  for  delivering 
educational  programs.  They  are  an  in¬ 
tegral  part  of  the  educational  and  cul¬ 
tural  life  of  a  community  and  area.  This 
Is  particularly  true  where  ETV  Is  used 
for  ln-school  Instruction.  ETV  must 
plan,  prepare,  and  schedule  educational 
programing  on  the  basis  of  individual 
school  and  community  needs,  whether 
the  basic  program  material  Is  produced 
by  the  station  itself  or  outside  sources. 
The  station  also  provides  study  guides 
for  use  by  the  teachers  In  the  schools. 
CATV  cannot  effectively  provide  this 
carefully  planned  and  prepared  service 
by  indiscriminately  Importing  signals 
from  distant  educational  stations  located 
In  cities  with  different  needs  and 
Interests. 

91.  Moreover,  local  educational  sta¬ 
tions  serve  not  only  the  schools  and  pop¬ 
ulations  In  the  Immediate  community; 


“  "The  Financing  of  Educational  Televi¬ 
sion  Stations,”  report  of  a  study  conducted 
by  Educational  Television  Stations,  a  divi¬ 
sion  of  the  National  Association  of  Educa¬ 
tional  Broadcasters,  p.  19  (1966). 


they  provide  service  to  the  surrounding 
rural  area  not  reached  by  CATV.  NAEB 
points  out  (comments,  p.  2) : 

Indeed,  it  Is  the  rural  area  with  limited 
budgets,  facilities  and  pupil  concentration 
which  has  the  most  pressing  need  for  the 
teaching  resources  of  educational  television. 
The  specialized  language,  art,  music  or  sci¬ 
ence  teacher  who  cannot  be  supported  by 
a  rural  school  system  can,  nevertheless,  be 
enjoyed  through  the  pooled  resources  of 
educational  television. 

In  this  connection  we  note  also  com¬ 
ments  filed  by  the  American  Farm  Bu¬ 
reau  Federation,  National  Farmers 
Union  &  National  Orange  stating  that 
rural  residents,  who  often  are  relatively 
remote  from  the  entertainment  attrac¬ 
tions  of  the  city,  probably  more  than 
other  groups  of  citizens  in  the  country, 
rely  especially  on  radio  and  television 
as  a  major  source  of  entertainment  and 
information.41 

92.  Accordingly,  the  educational  In¬ 
terests  urge  that  ETV  stations  be  granted 
nonduplication  protection  for  a  period 
either  the  same  as  or  much  longer  than 
that  accorded  to  commercial  stations.4* 
Moreover,  both  NAEB  and  EEN  urge  the 
adoption  of  procedures  to  protect  com¬ 
munities  with  educational  reservations 
which  have  not  yet  been  activated. 
NAEB  requests  that  the  CATV  be  re¬ 
quired  to  notify  local  and  area  school  au¬ 
thorities  and  ETV  interests  of  its  pro¬ 
posal  to  bring  In  a  distant  ETV  signal. 
In  this  way,  NAEB  states,  local  ETV 
Interests  would  be  alerted  and  could 
bring  the  matter  to  the  Commission’s 
attention  for  whatever  action  or  con¬ 
ditions  appeared  warranted  In  the  cir¬ 
cumstances.  EEN  urges  the  adoption  of 
Interim  procedures  similar  to  those  pro¬ 
posed  for  CATV  operations  In  major 
markets  In  paragraphs  49  and  50  of  the 
notice. 

93.  The  considerations  put  forth  by 
the  ETV  Interests  are  not  answered  by 
simply  stating  that  the  public  Interest  Is 
served  by  the  widest  dissemination  of 
educational  material.  If  CATV  opera¬ 
tions  should  prejudice  the  establishment 
of  new  ETV  stations  on  the  unused  re¬ 
served  assignments  or  prevent  existing 
stations  from  realizing  their  full  poten¬ 
tial,  the  result  would  be  a  narrowing  of 
the  distribution  of  educational  mate¬ 
rial — a  loss  hitting  hardest  persons  re¬ 
siding  In  rural  areas  and  those  unable 
to  afford  CATV  fees.  As  In  the  case  of 
commercial  stations,  CATV’s  proper  role 
is  to  supplement,  rather  than  to  sup¬ 
plant,  local  educational  broadcast  serv¬ 
ice.  The  national  policy  of  encouraging 
the  full  development  and  expansion  of 
ETV  Is  reflected  In  the  grants-ln-ald 
legislation  (Public  Law  87-477)  and  has 
long  been  a  matter  of  deep  concern  to 
the  Commission  (sixth  report  and  order. 


u  Apart  from  ETV,  It  la  stated  that  rural 
residents  rely  especially  on  local  broadcasts 
giving  agricultural  Information,  weather  con¬ 
ditions  (flood,  frost,  etc.),  pest  hazards  and 
current  market  conditions. 

"  The  longer  period  Is  sought  because  of 
the  block  distribution  process  for  the  NITT 
scheduled  service  and  distribution  patterns 
of  regional  educational  networks  like  EEN. 


pars.  33-49) .  It  would  be  plainly  incon¬ 
sistent  with  that  policy  to  accord  edu¬ 
cational  stations  less  protection  than 
commercial  stations  If  there  Is  any  real 
likelihood  of  prejudice  flowing  from 
CATV  Importation  of  outside  ETV  sig¬ 
nals.  Considering  the  continuous  finan¬ 
cial  struggle  of  ETV  and  Its  dependence 
upon  local  financial  support  and  Interest, 
we  think  that  the  possibility  of  adverse 
effect  is  sufficiently  strong  to  warrant 
some  special  protection  for  ETV. 

94.  In  view  of  our  decision  to  adopt 
“same  day”  nonduplication  for  commer¬ 
cial  stations  and  since  It  Is  asserted  that 
effective  nonduplication  protection  for 
ETV  would  require  a  much  longer  period, 
we  do  not  think  It  appropriate  to  adopt 
15-day  before-and-after  nonduplication 
for  ETV,  as  requested  by  NAEB  and  ABC. 
There  Is  no  agreement  among  the  edu¬ 
cational  Interests  as  to  what  time  period 
would  be  appropriate,  and  even  an  ex¬ 
tensive  nonduplication  period  would  not 
solve  the  problem  of  achieving  adequate 
operational  funds  for  existing  ETV  sta¬ 
tions.  We  believe  that  more  effective 
relief  to  ETV  can  be  provided  by  the 
approach  discussed  In  the  succeeding 
paragraph,  than  by  delayed  non  duplica¬ 
tion  periods  such  as  15  days  before-and- 
after.  Therefore,  while  recognizing  that 
some  measure  other  than  nonduplication 
may  be  more  suitable  for  ETV,  we  shall 
amend  the  exclusivity  provisions  to  In¬ 
clude  educational  stations.  The  rules 
will  thus  apply  equally  to  all  stations  In 
line  with  our  conclusion  (par.  54  above) 
that  they  should  be  the  same  for  all 
systems.  We  will,  of  course,  be  alert  to 
guard  against  the  possibility  that  CATV 
may  pose  a  more  acute  problem  for  ETV 
than  presently  appears,  and  would  not 
hesitate  to  amend  the  rules  should  this 
subsequently  prove  necessary.  ETV  In¬ 
terests  have  Indicated  their  intention  to 
keep  us  apprised  of  any  worsening  devel¬ 
opments  and  are  encouraged  to  do  so. 

95.  Perhaps  the  most  troublesome 
problem  raised  by  the  ETV  comments  is 
the  possibility  that  CATV,  by  bringing 
outside  educational  signals  Into  com¬ 
munities  where  educational  assignments 
have  not  yet  been  activated,  will  siphon 
off  enough  local  support  to  preclude  the 
establishment  of  an  educational  station. 
The  policy  of  reserving  channels  for  edu¬ 
cational  stations  is  In  recognition  of  the 
fact  that  some  time  may  elapse  before 
such  stations  come  into  being.  While 
the  grants-ln-aid  legislation  has  speeded 
up  the  process  In  many  areas,"  the 
reservations  still  serve  a  needed  purpose 
which  should  not  be  undercut.  CATV 
provides  a  valuable  service  to  schools  and 
other  subscribers  by  bringing  In  ETV 
which  is  not  yet  locally  available.  But 
this  should  not  be  at  the  expense  of  pre¬ 
venting  a  local  service  from  ever  being 
established.  Accordingly,  we  shall  adopt 
the  suggestion  of  NAEB  that  local  and 
area  ETV  Interests  and  school  author  - 


"The  number  of  educational  TV  appli¬ 
cants  In  UHF  (where  most  of  the  unused 
educational  reservations  are)  has  Increased 
from  five  at  the  beginning  of  1969  to  30  as  of 
the  end  of  1966;  during  this  period  34  more 
UHF  eduactlonal  stations  went  on  the  air. 
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thoriz&tlon  or  contractual  arrangement 
is  required) .  In  addition,  as  already  in¬ 
dicated,  notice  to  local  and  area  educa¬ 
tional  authorities  and  ETV  Interests  will 
be  required  at  least  30  days  prior  to  com¬ 
mencing  service  where  carriage  of  a  dis¬ 
tant  E7TV  signal  is  proposed.  Such  noti¬ 
fication  will  afford  the  local  television 
stations  and  other  Interested  persons  an 
opportunity  to  request  carriage  and  non- 
duplication  under  the  rules  or  to  peti¬ 
tion  the  Commission  for  different  re¬ 
quirements,  before  service  is  commenced 
and  thus  avoid  disruption  to  the  public. 
Where  a  petition  for  ad  hoc  considera¬ 
tion  is  filed  with  the  Commission  by  any 
station,  CATV  system,  or  other  interested 
person  within  30  days  after  notice,  new 
systems  and  existing  systems  proposing 
to  add  new  distant  signals  shall  not  com¬ 
mence  new  service  until  after  the  Com¬ 
mission’s  ruling  on  the  petition  or  on 
the  interlocutory  question  of  temporary 
relief  pending  further  procedures.®  In 
the  event  that  an  evidentiary  hearing  is 
required,  the  question  of  whether  there 
should  be  a  stay  or  other  temporary  relief 
pending  the  hearing  will  be  expeditiously 
resolved  prior  to  the  hearing  on  the  basis 
of  the  pleadings  of  the  parties  and  such 
additional  written  submissions  as  the 
Commission  may  request. 

3.  Form  and  Enforcement  of  the  New 
Rules 

101.  Aside  from  the  obvious  distinc¬ 
tion  that  nonmicrowave  CATV’s  do  not 
file  applications  for  licenses  with  the 
Commission  or  use  licensed  facilities,  no 
special  problems  of  substance  or  proce¬ 
dure  In  making  the  carriage  and  non- 
duplication  requirements  applicable  to 
them  have  been  called  to  our  attention 
and  none  is  apparent  to  us.  While  the 
substantive  requirements  will  therefore 
be  the  same  for  all  systems,  some  differ¬ 
ences  in  form  or  procedure  are  necessary 
in  the  case  of  the  nonmicrowave  CATV’s. 
First,  the  obligations  will  be  imposed  di¬ 
rectly  on  the  CATV  system  itself,  rather 
than  taking  the  form  of  conditions  on 
microwave  authorisations.  Second,  en¬ 
forcement  will  be  through  the  cease  and 
desist  procedures  set  forth  in  section  312 
(b)  and  (c) ,  or  pursuant  to  section  502, 
of  the  Act  and  will  not  include  other 
sanctions  applicable  to  licensees.  And, 
third,  some  change  is  required  in  the 
provisions  requiring  notification  to  all 
licensees  or  permittees  of  television  sta¬ 
tions  placing  a  Grade  B  or  better  signal 
over  the  community  of  the  CATV  system 
that  a  microwave  application  has  been 
filed  or  a  request  has  been  made  of  a 
common  carrier  for  microwave  service. 
(See  sec.  2  above.) 

4.  Retention  of  the  Microwave  Rules 

102.  It  Is  urged  by  American  Telephone 
ft  Telegraph  Co.  and  by  United  States 
Independent  Telephone  Association 


n  The  matter  of  extension  of  lines  Into  new 
geographical  areas  by  existing  systems  In  top 
100  markets  Is  discussed  In  par.  149  below. 
As  already  Indicated,  the  ad  hoc  procedures 
do  not  apply  to  new  service  Involving  distant 
signals  In  the  top  100  markets  or  obviate  the 
need  for  evidentiary  hearing  as  set  forth  In 
pars.  141-143  below. 
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(both  In  comments  In  Docket  No.  15971 
and  In  Its  petition  for  reconsideration  of 
Docket  Nos.  14895  and  15233)  that  the 
rules  governing  microwave  grants  should 
be  deleted  when  the  obligations  are  im¬ 
posed  on  CATV  systems  directly.  We 
think  it  best  to  retain  the  rules  condi¬ 
tioning  microwave  grants  (as  revised 
herein)  in  their  present  form  for  a  while 
longer,  until  CATV’s  generally  are  op¬ 
erating  In  accordance  with  the  new  rules. 
Pending  such  compliance,  we  cannot 
make  the  requisite  public  interest  finding 
for  the  issuance  of  the  microwave  li¬ 
censee  In  the  absence  of  a  showing  that 
the  facilities  will  be  used  in  accordance 
with  the  conditions.  Moreover,  the  re¬ 
quests  of  AT&T  and  USITA  are  primarily 
grounded  in  the  alleged  burden  to  the 
common  carriers,  which  will  be  substan¬ 
tially  alleviated  in  this  Interim  period  by 
the  revisions  made  in  the  memorandum 
opinion  and  order  on  reconsideration  in 
Docket  Nos.  14895  and  15233,  1  FCC  2d 
524.  However,  once  widespread  CATV 
compliance  with  the  new  rules  has  been 
achieved,  some  modification  of  the  mi¬ 
crowave  rules  would  clearly  appear  to  be 
appropriate  and  we  shall  take  action 
toward  this  end  as  soon  as  it  Is  possible 
to  do  so. 

5.  Transition  Period 

103.  In  the  first  report  and  order  (par. 
161)  and  In  the  notice  (par.  34),  we 
stated  that  we  would  consider  In  this 
proceeding  the  question  of  whether  there 
should  be  some  kind  of  transition  period 
before  the  carriage  provisions  are  made 
fully  applicable  to  microwave  and  non- 
mlcrowave  systems  with  limited  channel 
capacity.  To  obtain  relevant  Informa¬ 
tion,  the  Commission  mailed  a  question¬ 
naire  to  every  known  CATV  operator. 
The  questions  were  designed  to  elicit 
specific  information  with  respect  to  the 
effective  channel  capacity  of  each  sys¬ 
tem,  the  local  television  signals  which 
might  fall  within  the  carriage  provisions 
of  the  rules,  and  the  number  of  channels 
In  use  for  nonlocal  television  signals  or 
other  purposes.  Responses  were  re¬ 
ceived  from  1031  CATV’s,  of  which  250 
were  microwave-served  and  781  were 
nonmicrowave. 

104.  Upon  analysis  of  the  responses,  It 
appeared  that  less  than  20  percent  of  the 
microwave  systems  were  not  in  compli¬ 
ance  with  the  carriage  provisions,  and 
half  of  these  either  had  the  unused  chan¬ 
nel  capacity  to  come  into  compliance,  or, 
in  view  of  plans  to  expand  the  system, 
would  shortly  be  able  to  comply.  Less 
than  10  percent  of  the  microwave  sys¬ 
tems  could  not  comply  with  the  rules 
without  having  to  drop  one  or  more  sig¬ 
nals  currently  carried.  Accordingly,  the 
Commission,  on  December  8,  1966,  de¬ 
termined  that  there  was  no  need  to  afford 
microwave-served  systems  a  general  de¬ 
lay  in  the  application  of  the  rules  relating 
to  carriage,  and  notified  all  common  car¬ 
rier  and  Business  Radio  Service  licensees 
serving  CATV’s  that  the  rules  would  be 
effective  on  and  after  February  1, 1966,  to 
renewal  applications.  We  further  ad¬ 
vised  such  licensees  that  the  renewal  ap¬ 
plication  should  contain  a  request  for 
waiver  of  the  rules  relating  to  carriage.  If 


a  waiver  were  desired,  together  with  the 
following  showing : 

The  request  for  waiver  should  Include  the 
petition  by  the  OATV  system  tbet  the  micro- 
wave  licensee  seek  the  waiver  from  the  Com¬ 
mission;  end  the  system  should  Include  a 
statement  that  It  has  served  &  oopy  at  that 
petition  on  any  television  station,  to  be  af¬ 
fected.  The  request  for  waiver  should  dem¬ 
onstrate  the  hardship  to  the  CATV  system, 
the  disruption  of  servloe  to  the  customers  ot 
the  CATV  system  which  would  result  from 
Immediate  compliance  with  the  carriage  re¬ 
quirements,  the  need  for  the  particular 
length  of  time  for  which  the  waiver  is  re¬ 
quested,  and  the  future  {Mans  to  come  Into 
compliance.  Finally,  the  request  should 
state  whether  substitution  ot  the  local  sta¬ 
tion's  signal  on  a  simultaneous-only  basis 
will  be  afforded  during  the  period  for  which 
any  waiver  Is  granted  where  the  local  station 
Is  not  now  carried  and  Its  programing  Is 
duplicated  by  a  more  distant  signal.  See 
Black  Hills  Video  Corp.,  6  Pike  ft  Fischer. 
Rk.  3d  199,  at  301  (par.  9). 

105.  With  respect  to  the  781  nonmlcro- 
wave  systems  who  responded  to  the  ques¬ 
tionnaire,  it  appears  that  605  are  already 
in  compliance  with  the  carriage  require¬ 
ments  of  the  rules.  An  additional  87 
systems  have  sufficient  unused  channel 
capacity,  or  are  expanding  their  capacity, 
and  would  be  able  to  comply  without 
having  to  drop  any  presently  carried 
television  signal.  Two  systems  might 
have  to  utilize  a  channel  presently  carry¬ 
ing  FM  radio  and  CATV  originated  pro¬ 
graming.  and  10  systems  furnished  In¬ 
sufficient  Information  for  any  conclusion 
as  to  their  situation.  There  remain  77 
systems  which  would  have  to  drop  one  or 
more  television  signals  presently  carried 
In  order  to  add  one  or  more  television 
signals  required  to  be  carried  by  the 
rules. 

106.  Thus,  as  In  the  case  of  microwave 
systems,  It  appears  that  only  a  compara¬ 
tively  small  percentage  of  the  nonmlcro- 
wave  systems  could  not  comply  with  the 
carriage  provisions  without  substituting 
a  local  for  a  more  distant  signal.  In  the 
circumstances,  we  believe  that  there  is 
no  need  to  provide  for  a  general  transi¬ 
tion  period  by  rule.  The  problems  of 
Individual  systems  will  be  considered  on 
a  case-by-case  basis,  upon  a  request  for 
waiver  making  the  same  showing  appli¬ 
cable  to  microwave  systems.  Accord¬ 
ingly,  the  rules  will  apply  Immediately  to 
all  new  CATV  systems  commencing  op¬ 
erations  on  or  after  their  effective  date, 
and  will  apply  60  days  thereafter  to  ex¬ 
isting  systems  unless  a  request  for  waiver 
has  been  filed  with  the  Commission.  Our 
aim  is  to  allow  an  orderly  transition  pe¬ 
riod  for  the  relatively  small  number  of 
systems  with  limited  channel  capacity 
whose  viability  might  be  Jeopardized  by 
immediate  application  of  the  rules,  or 
where  existing  service  to  CATV  sub¬ 
scribers  would  be  unduly  disrupted  (as 
against  the  Black  Hills  type  of  protection 
(6  R.R.  2d  199,  at  201  (par.  9) )  during 
the  appropriate  transition  period) . 

107.  The  foregoing  discussion  of  the 
apparent  situation  with  respect  to  car¬ 
riage  does  not  take  account  of  100-watt 
translators  operating  In  the  community 
of  the  CATV.  Our  decision  (pars.  82, 
83  above)  to  accord  high  power  trans¬ 
lators  fourth  priority  may  raise  some  ad- 
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dltlonal  channel  capacity  problems. 
While  this  new  provision  will  have  the 
same  effective  date,  waivers  may  be 
sought  by  microwave  and  nonmicrowave 
systems  either  within  the  60-day  period 
or  upon  receipt  of  any  request  for  trans¬ 
lator  carriage  which  gives  rise  to  some 
problem. 

6.  Copyright  Suits 

108.  Finally,  we  shall  make  brief  men¬ 
tion  of  the  copyright  matter  because, 
despite  our  plain  statements  in  para¬ 
graph  159  of  the  first  report,  there  would 
still  appear  to  be  some  confusion  on  the 
part  of  some  persons  as  to  the  effect  of 
our  carriage  and  nonduplication  rules 
upon  the  pending  copyright  disputes. 
We  have  stated  that  our  decision  is  not 
intended  to  affect  in  any  way  the  pend¬ 
ing  copyright  suits,  involving  as  they  do 
matters  entirely  beyond  our  Jurisdiction. 
We  have  simply  taken  into  account  the 
existing  practices  of  CATV  systems  and 
the  present  inability  of  program  sup¬ 
pliers  to  control  the  availability  of  their 
programs  via  CATV.  Thus,  the  fact  that 
we  have  given  the  local  station  the  right 
to  have  its  signal  carried  over  the  CATV 
system  (and  not  duplicated  for  a  reason¬ 
able  period) ,  affords  no  defense  to  that 
system  In  a  copyright  suit.  The  station 
cannot  bestow  broadcast  or  transmission 
rights  to  programing  which  it  does  not 
own(  or  as  to  which  it  has  not  obtained 
a  license  to  do  so).  See  report  on  re¬ 
broadcasting  rules,  1  (part  3)  Pike  and 
Fischer,  R.R.  91:1133,  1134,  1137,  where 
we  stated  In  connection  with  rebroadcast 
rights  under  section  325(a) ,  that  the  sec¬ 
tion  “may  no  longer  accurately  reflect 
present  conditions"  since  most  programs 
were  not  owned  by  the  originating  sta¬ 
tion  who  could  not  therefore  legally 
grant  the  rebroadcast  permission  sought. 
In  short,  if  the  copyright  suits  are  de¬ 
cided  adversely  to  the  CATV  industry, 
we  may,  as  stated  in  the  first  report,  have 
to  revise  our  rules.®*  We  have  acted 
now  in  light  of  the  present  copyright 
situation,  which  would  appear  likely  to 
obtain  for  some  substantial  period  of 
time,  and  without  the  slightest  intent  of 
affecting  the  determinations  to  be  made 
in  the  pending  suits. 

CONCLUSION  AS  TO  FART  I 

109.  The  foregoing  are  the  rules  which 
we  believe  to  be  appropriate  for  all  CATV 
systems  at  this  time.  We  believe  that 
they  represent  a  fair  balancing  of  the 
competing  Interests,  and  properly  accom¬ 
modate  both  Industries  and  thus,  the 
public  interest  “In  the  larger  and  more 
effective  use  of  radio"  (sec.  303(g) ) .  We 
recognize  further  revision  may  be  called 
for  as  we  gain  experience  In  their  Imple¬ 
mentation.  This  docket  (15971)  remains 
open  with  this  report  designated  as  the 
second  report,  and  we  shall  revise  the 
rules,  as  the  public  Interest  requires.  In 
our  consideration  of  Part  n  or  upon  the 
basis  of  new  information  or  experience 
(and,  If  appropriate,  after  giving  notice 


5U  And.  of  course,  stations  will  have  to  take 
Into  account  the  effect  of  any  copyright  de¬ 
cision  in  making  requests  for  carriage  under 
the  present  rules. 


of  silch  proposed  revisions) .  Finally,  as 
In  the  case  of  all  rules,  we  shall  give  fur¬ 
ther  guidance  through  the  medium  of 
rulings  directed  to  specific  situations. 

110.  In  light  of  the  foregoing,  we  find 
that  the  public  Interest  would  be  served 
by  modification  of  the  rules  previously 
promulgated  for  microwave-served  CATV 
systems  and  the  adoption  of  rules  govern¬ 
ing  all  CATV  systems,  as  set  forth  in  the 
attached  Appendix  D.  Authority  for  the 
rules  adopted  herein  is  contained  in  sec¬ 
tions  l,  2(a),  3(a),  4  (1)  and  (J).  303. 
307(b),  308,  309,  310,  319,  and  403  of  the 
Communications  Act  of  1934,  as  amended. 

Part  n.  Major  Markxt,  Distant  Sta¬ 
tions  Policy — Par.  40-50  or  thi 

None* 

a.  ths  notice;  comments 

111.  In  the  notice,  we  stated  (par.  49. 

1  FCC  2d  at  p.471) : 

*  *  *  pending  the  outcome  of  this  proceed¬ 
ing,  applications  for  microwave  faculties  to 
be  used  to  relay  the  signal  of  any  television 
station  to  a  CATV  system  In  a  community 
with  four  or  more  commercial  channel  as¬ 
signments  and  three  or  more  stations  In 
operation  (or  with  at  least  two  stations  In 
operation  and  one  or  more  stations  author¬ 
ised  or  applied  for)  must  be  accompanied  by 
a  clear  and  full  showing  that  In  the  partic¬ 
ular  circumstances  a  grant  would  not  pose 
a  substantial  threat  to  the  area.  A  like 
showing  must  be  made  In  applications  far 
microwave  faculties  to  serve  a  CATV  system 
In  a  community  where,  because  of  Its  prox¬ 
imity  to  another  community  (or  communi¬ 
ties)  having  three  or  more  erlatlng  com¬ 
mercial  stations  (eg.,  within  the  Grade  B 
contour  of  such  three  or  more  commercial 
stations),  any  new  UKF  television  station 
would  be  Independent  In  operation. 

In  paragraph  50,  we  specifically  In¬ 
vited  comment: 

•  •  •  on  whether  the  foregoing  course  of 
action  as  to  applications  before  the  Commis¬ 
sion  should  be  extended  to  the  nonmlcro- 
wave  CATV  system  In  -the  same  type  of 
situation  (sg..  through  a  rule  which  would 
prohibit  the  extension  of  the  signal  of  any 
television  station  beyond  Its  Grade  B  contour 
Into  a  community  with  ths  situation  de¬ 
scribed  above  (par.  49) .  without  there  having 
been  a  clear  and  compelling  showing  that 
In  the  particular  circumstances  there  Is  no 
threat  to  the  development  or  maintenance  of 
Independent  UHF  service  In  the  community. 

112.  We  have  considered  the  com¬ 
ments  received  on  this  important  aspect. 
A  summary  of  some  of  the  oomments  Is 
set  out  In  Appendix  B. 

1.  EVALUATION 

113.  The  discussion  In  Appendix  B 
gives  some  of  the  highlights  of  the  com¬ 
ments  submitted  cm  this  aspect.  The 
more  detailed  showings  have,  however, 
been  considered,  and  will  be  referred  to 
in  the  ensuing  discussion.  While  these 
showings  are  pertinent,  particularly  with 
respect  to  the  trends  which  are  so  impor¬ 
tant  to  our  evaluation,  they  do  not  sup¬ 
ply  definitive  answers  to  the  problems 
before  us;  rather,  they  serve  to  point  up 
the  problems  and,  in  the  circumstances, 
to  the  procedures  called  for.  We  shall 
develop  the  underlying  considerations  at 
some  length,  and  even  with  some  repeti¬ 
tion  of  the  discussion  in  Part  I,  because 


of  the  great  importance  of  the  matter. 
There  are  two  central  grounds  for  our 
action — (1)  an  economic  impact  ground, 
based  on  the  trends  in  the  CATV  and 
UHF  fields,  and  (2)  a  fair  competition 
ground,  based  on  the  patently  anomalous 
conditions  under  which  the  broadcasting 
and  the  CATV  industries  compete. 

1.  The  Economic  Impact  Ground 

114.  The  UHF  trend:  As  stated  in  our 
notice,  we  are  at  a  watershed  in  the  de¬ 
velopment  of  UHF  broadcasting.  UHF 
broadcasting  generally  suffered  a  very 
serious  setback  in  the  1950’s  and  limped 
along  until  the  passage  of  the  all-chan¬ 
nel  receiver  legislation.  In  enacting  this 
“unique”  legislation  in  1962,  Congress 
made  the  judgment  that  development  of 
UHF  “is  not  only  the  best  but  the  only 
practicable  way  of  achieving  an  adequate 
commercial  and  educational  system  in 
the  United  States"  (H.  Rept.  No.  1559, 
87th  Cong.,  2d  sees.,  p.  4;  S.  Rept.  No. 
1526,  87th  Cong..  2d  sess.,  p.  7).  Such 
a  system  would  "permit  all  communities 
of  appreciable  size  to  have  ait  least  one 
television  station  as  an  outlet  for  local 
self-expression,”  provide  "at  least  three 
competitive  facilities  in  all  medium-sized 
communities,”  and  make  provision  “for 
at  least  four  commercial  stations  in  all 
large  centers  of  population”  (H.  Rept.  at 
p.  3 ) .  Such  a  fourth  station  might  make 
possible  a  fourth  national  network  or  the 
formation  of  “FM-type  networks”  in  tel¬ 
evision,  and  also  would  be  “valuable  par¬ 
ticularly  for  local  programing  and  self- 
expression” — an  Important  need  In  many 
markets  “because  all  of  the  available  sta¬ 
tions  are  network  affiliates”  (H.  Rept.  at 
p.  3;  S.  Rept.  at  p.  4).  Thus,  as  shown 
by  the  above  and  the  compulsory  sale  of 
all-channel  sets  at  the  rate  of  over 
9,000,000  a  year.  Congress  and  the  Amer¬ 
ican  public  have  staked  a  great  deal  on 
the  development  of  UHF. 

115.  As  we  pointed  out  in  the  notice 
and  our  prior  discussion,  there  is  every 
present  indication  that  the  all-channel 
set  requirement  Is  having  its  desired  ef¬ 
fect,  with  greatly  Increased  Interest  In 
UHF,  particularly  in  the  many  applica¬ 
tions  filed  for  the  larger  cities.  Thus, 
from  the  beginning  of  1962  to  the  end  of 
1965,  the  number  of  UHF  commercial 
stations  on  the  air  Increased  from  85  to 
100,  and,  most  significant  as  an  indica¬ 
tion  of  the  trend,  the  number  of  applica¬ 
tions  pending  (with  multiple  applica¬ 
tions  for  the  same  channel  counted  once ) 
increased  from  19  to  80.  There  are  now 
indications  of  the  beginning  of  a  fourth 
network  or  of  an  "FM-type”  network, 
involving  UHF  and  VHF  stations  in  some 
major  markets.  With  this  increased  fer¬ 
ment  in  UHF,  we  believe  that  the  next 
few  years  will  supply  the  critical  answer 
to  whether  the  congressional  goal  of  a 
truly  nationwide  television  system  em¬ 
ploying  both  UHF  and  VHF  on  an  effec¬ 
tive  intermixed  basis  will  be  achieved. 
(See  H.  Rept.  at  p,  7;  8.  Rept.  at  p.  6.) 

116.  The  CATV  trend:  The  CATV  trend 
is  even  more  pronounced,  and  has  already 
been  noted  in  our  first  report,  paragraph 
65,  38  FOC  at  p.  709,  and  in  the  prior  dis¬ 
cussion  (pars.  31-33).  As  stated,  the 
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CATV  growth  has  been  explosive  and 
gives  every  indication  of  continuing  its 
phenomenal  spurt.  In  1959,  there  were 
about  550  CATV  systems,  in  1965  at  the 
time  of  the  first  report,  there  were  about 
1,300  CATV  systems,  and  today- -less 
than  a  year  later — it  is  estimated  that 
there  are  1,565  (Television  Digest,  Dec. 
27,  1965,  at  p.  ,3).  Further,  there  are 
1,026  CATV  franchises  which  have  been 
recently  granted  but  are  not  yet  operat¬ 
ing  (ibid.) .  The  number  of  applications 
for  franchises  is  even  larger — an  esti¬ 
mated  1 ,958 .“  Clearly,  there  is  consider¬ 
able  substance  to  the  statement  of  the 
official  of  one  of  the  largest  CATV  groups, 
quoted  in  our  notice  (par.  39,  1  FCC  2d 
at  p.468) : 

The  competition  for  CATV  franchises  Is  un¬ 
paralleled  In  the  history  of  American  com¬ 
munications.  It  exceeds  even  the  pell-mell 
scramble  for  television  broadcasting  permits 
that  occurred  throughout  the  United  States 
In  the  first  few  months  after  the  long  televi¬ 
sion  freeze  In  the  late  forties  and  fifties.  We 
learned  that  new  OATV  systems  are  being 
sought  or  authorized  at  the  rate  of  one  a 
day.  •  •  • 

1 17.  Equally  Important  is  the  changing 
nature  of  the  CATV  operation.  In  1959, 
the  average  CATV  provided  three  signals 
to  its  subscribers;  in  1965  the  majority 
provided  five  or  more  signals  (par.  65, 
first  report),  and  the  average  system 
built  today  has  12-channel  capacity." 
There  are  now  20 -channel  systems  pro¬ 
posed  <e.g.,  the  Jerrold  proposal  in  Phila¬ 
delphia)  ,  with  industry  leaders  predict¬ 
ing  that  in  the  next  5  years  "improved 
technology  will  have  made  the  20-chan¬ 
nel  CATVs  commonplace.  *  •  (Tel¬ 
evision  Magazine,  Dec.  1965,  p.  31). 
There  is  greatly  increased  use  of  micro¬ 
wave  facilities  (i.e.,  from  50  systems  us¬ 
ing  microwave  in  1959  to  250  in  early 
1965  to  about  450  today) .  The  distance 
which  signals  are  taken  has  also  in¬ 
creased  greatly  (to  over  665  miles) .  Fi¬ 
nally,  the  CATV  industry  has  shifted  its 
attention  to  the  larger  communities,  and 
CATV  franchises  have  been  granted  or 
are  being  sought  in  such  cities  as  Phila¬ 
delphia,  Toledo,  Cleveland,  San  Diego. 
Dayton,  Baltimore,  Syracuse,  Albany, 
Sacramento,  Pittsburgh,  Birmingham, 
and  Fort  Wayne.  To  quote  again  the 
large  CATV  group  (par.  39  of  the  notice) : 

First,  and  of  overriding  Importance,  Is  the 
shift  of  CATV  strength  to  a  new  locus.  The 
centers  of  the  most  Intense  CATV  develop¬ 
ment  now  are  the  very  large  cities.  In  the 
past  our  attention  was  focused  on  the  smaller 
markets  and  In  these  we  reached  about  a  per¬ 
cent  of  the  Nation’s  television  population. 

But  today  we  are  In  the  throes  of  spirited 
competition  for  the  development  of  cities 


“  As  noted,  the  estimates  as  to  franchises 
granted  and  applications  vary.  See  para¬ 
graphs  31,  116,  supra.  NCTA  reported  re¬ 
cently  that  1,500  applications  for  CATV  per¬ 
mits  had  been  filed  In  the  last  13  months  and 
that  1,200  were  pending  (N.T.  Times,  Dec. 
IB.  1965).  By  any  estimate  (eg.,  TV  Digest, 
AMST,  NCTA),  the  figures  are  Impressively 
large. 

“  In  Its  reply  comments  (p.  18),  AMST 
asserts  that  of  54  systems  for  which  data  was 
avaUable  and  which  began  operations  In  1966 
(through  July  of  1B66),  only  6  were  6-chan¬ 
nel  systems;  44,  or  81.6  percent  were  of  12- 
channel  capacity. 


such  as  New  York,  Philadelphia,  Cleveland, 
Birmingham,  Syracuse,  Rochester,  Wilming¬ 
ton,  Norfolk,  the  entire  State  of  Connecti¬ 
cut,  and  entire  counties  such  as  the  37  cities 
of  Camden  County,  N.J.,  all  of  Montgomery 
and  Chester  Counties,  Pa.,  etc.  •  •  *. 

The  CATV  applicant  believes  that  it  can 
be  successful  in  such  cities  because  it 
will  bring  better  reception  (particularly 
to  the  color)  and,  most  important,  the 
programing  of  important  independents 
(e.g.,  the  three  New  York  independents 
to  Philadelphia) . 

118.  It  is  apparent  that  these  two 
trends  (UHF  and  CATV)  raise  a  serious 
question.  Both  CATV  and  UHF  broad¬ 
casting,  for  example,  are  entering  the 
larger  markets,  most  often  in  an  effort 
to  bring  programing  that  is  not  now 
available  in  these  markets.  There  are  at 
least  163  communities  or  areas  with  UHF 
stations  operating,  authorized  or  applied 
for,  which  also  have  CATV  activity.  In 
68  such  communities  or  areas,  there  are 
already  operating  CATV  systems;  29 
have  CATV  systems  franchised  but  not 
operating,  and  66  have  CATV  applica¬ 
tions  pending.  In  the  notice,  we  set  out 
as  an  example  the  Philadelphia  area, 
where  there  are  now  three  commercial 
UHF  stations  on  the  air  (and  another  one 
authorized)  and  there  are  several  well 
financed  CATV  applicants  seeking  to 
bring  in  the  signals  of  the  three  New 
York  independents.  The  most  critical 
question  posed  in  how  these  two  trends 
mesh  in  the  ensuing  years. 

119.  We  have  studied  the  comments 
carefully  in  this  respect.  While  they 
give  some  indications  (see  par.  122, 
infra),  the  answer  remains  uncertain. 
On  the  one  hand,  the  NCTA,  relying 
largely  on  the  Seklen  Report,  contends 
that  CATV  in  a  large  community  such  as 
Philadelphia  can  have  little  effect  on 
the  healthy  existence  of  UHF  stations; . 
that  if  anything,  CATV  will  aid  these 
stations  by  bringing  them  into  homes 
where  they  might  not  otherwise  be  re¬ 
ceived.  But  we  believe  that  this  con¬ 
tention  has  significant  defects."  In  any 
event,  it  would  appear  that  a  crucial 
consideration  is  whether  the  Seiden  Re¬ 
port  is  correct  in  its  belief  that  in  the 
large  cities,  it  “is  not  clear  as  to  what 
these  CATV  promoters  will  offer  that 
makes  them  think  that  they  gain  sub¬ 
stantial  numbers  of  subscribers  in  such 
areas"  (Seiden  Rept.,  p.  84).  In  his 
judgment,  "potential  CATV  markets 
are  those  areas  lying  40  or  more  miles 
distance  from  three  full  network  sig¬ 
nals.  •  •  •”  (Id.  at  p.  83.) 


“  The  Seiden  Report  aesumed  "an  opti¬ 
mum"  of  50  percent  penetration  of  the  Phil¬ 
adelphia  market  by  the  CATV  (but  aee  para. 
120-123  as  to  the  "optimum”  CATV  pene¬ 
tration)  ,  and  then,  based  on  the  fact  that  the 
three  New  York  Independent  stations  account 
for  B  percent  of  the  TV  homes  during  prime 
time,  arrived  at  the  conclusion  that  there 
would  be  a  diversion  from  the  Philadelphia 
UHF  stations  due  to  CATV  of  only  61,450 
homes  out  of  1.3  million  TV  homes  In  metro¬ 
politan  Philadelphia  (report,  pp.  84-86).  As 
already  noted  (note  IB,  notice)  the  report 
measures  the  diversion  as  against  the  total 
Philadelphia  audience,  plainly  Ignoring  the 
very  facts  upon  which  the  analysis  Is  based. 


120.  But  very  Important  segments  of 
the  CATV  industry  do  not  agree  with 
the  Seiden  Report.  They  are  proposing 
to  invest  very  large  sums  of  money  (in¬ 
cluding  amounts  such  as  $40,000,000)  in 
their  belief  that  CATV,  employing  12,  20, 
or  even  greater  capacity  systems,  can 
gain  very  substantial  audiences  in  these 
large  markets.  The  leaders  of  such  im¬ 
portant  CATV  groups  as  Jerrold  or 
Teleprompter  believe  that  “almost  all 
American  cities — small  and  large — will 
be  wired  for  television  •  •  •  ”  and,  in 
the  words  of  the  top  official  of  Tele¬ 
prompter,  “within  the  next  decade,  85 
percent  of  all  television  sets  in  the  United 
States  may  be  receiving  their  programs 
by  cable  rather  than  over  the  air”  (Tele¬ 
vision  Magazine.  December  1965,  p.  30) . 
Another  experienced  CATV  operator 
estimated  more  conservatively  that  CATV 
may  reach  30  to  35  million  households 
within  the  next  decade  (Broadcasting 
Magazine,  July  26,  1965,  p.  31). 

121.  We  do  not  accept  the  above  state¬ 
ments  as  necessarily  correct,  any  more 
than  we  accept  Dr.  Selden’s  assertion  to 
the  contrary.  The  plain  fact  is  that  on 
the  record  before  us,  it  is  not  possible  to 
give  a  definitive  answer  to  the  future 


The  point  la  that  whatever  criterion  is  used 
to  measure  OATV  Impact,  the  same  criterion 
should  be  used  to  measure  the  audience  UHF 
would  have  without  CATV.  If,  therefore,  it 
is  assumed  that  B  percent  of  the  CATV  sub¬ 
scriber  homes  would,  on  the  average,  be 
watching  the  three  New  York  independent 
stations  and  would  therefore  be  diverted 
from  the  three  Philadelphia  UHF  stations, 
the  resultant  figure — 61,450  homes — should 
be  related  not  to  the  lJ  million  TV  homes 
in  metropolitan  Philadelphia,  but  rather  to 
the  average  number  of  homes  in  metropolitan 
Philadelphia  that  would  be  viewing  the  three 
UHF  stations  if  there  were  no  CATV.  The 
audience  for  nonnetwork  programing  in 
Philadelphia  is  certainly  no  greater  than  in 
New  York  (and  Indeed  would  undoubtedly 
be  much  smaller  in  the  beginning).  If. 
therefore,  B  percent  of  the  TV  homes  during 
prime  time  were  assumed  to  be  the  number 
which,  on  the  average,  would  be  watching  the 
three  Philadelphia  UHF  stations,  this  would 
result  in  a  total  average  audience  of  less 
than  120,000  homes  against  which  the  im¬ 
pact  of  a  loss  of  more  than  60,000  homes 
should  be  measured  rather  than  against  1.8 
million  TV  homes.  In  short,  the  Philadel¬ 
phia  audience  which  would  be  attracted  to 
the  New  York  Independent  stations  is  a  very 
Important  part  of  the  audience  at  which  any 
Independent  Philadelphia  UHF  station  must 
aim — a  critical  point  ignored  by  the  Seiden 
Report. 

We  would  also  point  out  several  other  fac¬ 
tors  :  (i)  The  potential  effect  on  the  UHF 
Independent  becomes  even  more  serious  when 
markets  smaller  than  Philadelphia  are  con¬ 
sidered  (aee  footnotes?);  (11)  it  is  unrealistic 
to  assume  that  UHF  independents  in  such 
markets  will  have  the  financial  base  to  bid 
for  and  obtain  the  same  amount  of  expensive 
nonnetwork  film  program  as  the  New  York 
VHP  independents,  with  their  much  larger 
population  base,  and  thus,  the  CATV  audi¬ 
ence  for  nonnetwork  programing  may  well 
not  be  divided  equally  between  the  UHF  in¬ 
dependents  and  the  distant  VHF  ones;  and 
(ill)  the  20-channel  system  would  permit 
the  Importation  of  the  New  York  network 
stations  which  would  also  contribute  to  di¬ 
version  of  audience  during  the  30-45  percent 
of  time  these  stations  are  presenting  non- 
network  fare. 
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growth  of  CATV— to  whether  It  will 
achieve  very  substantial  penetration  In 
the  major  markets  and,  correspondingly, 
to  what  Its  Impact  will  be  upon  UHF 
developments  In  these  markets.” 

122.  Indications  In  the  materials  be¬ 
fore  us  would  appear  to  Indicate  sub¬ 
stantial  growth  and  substantial  Impact 
by  CATV  In  the  large  markets.  Thus, 
Midwest  Television,  the  licensee  of  a 
San  Diego  station,  submitted  a  study 
made  by  an  Independent  research  orga¬ 
nization  In  late  June  1965,  of  the  San 
Diego  area,  the  51st  market  (ARB  rank¬ 
ing  on  net  weekly  circulation) ,  with  three 
VHP  stations  and  CATV  systems  which 
carry  these  stations  and  all  seven  Los 
Angeles  VHP  stations  without  nondupli¬ 
cation  treatment.  The  study  Indicated 
that  the  CATV  systems,  with  a  present 
total  of  roughly  10,000,  are  adding  sub¬ 
scribers  at  a  rapid  rate.  Thus,  In  one 
section  where  CATV  had  been  available 
for  only  3  months,  more  than  36  percent 
of  the  homes  had  already  been  wired  for 
CATV;  as  of  late  June,  43  percent  of  the 
CATV  subscribers  Interviewed  had  been 
subscribers  for  less  than  3  months  (Mid¬ 
west  comments,  Docket  Nos.  15971, 
14895,  and  15233,  pp.  24,  28).  But  this 
study  Is  ovlously  too  fragmentary  to  be 
conclusive  on  this  Important  question. 
The  study  also  Indicates  very  consid¬ 
erable  Impact  upon  the  local  stations. 
See  paragraphs  40-41,  supra." 

123.  There  Is  no  doubt  as  to  the  seri¬ 
ousness  of  the  question  posed.  The  new 
UHF  stations  face  a  difficult  road;  we 
would  expect,  with  the  passage  of  time 
and  thus  the  buildup  of  all-channel  Bets, 
and  related  endeavors,  that  these  new 
operations  would  be  successful.  But  If  a 
CATV,  with  12  or  20  channel  capacity, 
can  obtain  very  substantial  numbers  of 
subscribers  In  these  same  markets  (by 
which  we  mean  percentages  of  50  percent 
or  over),  the  UHF  stations  might  face 
a  very  difficult  hurdle.  Hie  audience  for 
nonnetwork  stations  Is  limited  (about  a 
10  percent  share  in  most  markets  in  the 
prime  time)  and  this  limited  audience 
might  be  greatly  reduced  since  very  sub¬ 
stantial  numbers  of  people  interested  In 
viewing  the  nonnetwork  programing 


•  Aa  stated,  the  CBS  study  indicated  that 
It  had  not  included  “•  •  •  a  group  of  ap¬ 
plications  for  CATV  systems  in  communities 
with  three  more  than  adequate  services 
|eg„  •  •  •  applications  for  franchises 
*  *  *  in  places  like  Albany,  Syracuse,  Galvea- 
ton,  Philadelphia,  and  Cleveland  *  *  *].  If 
these  systems  are  established  and  thrive,  it 
Is  clear  that  the  potential  for  community 
antenna  systems  far  exceeds  anything  that 
we  have  talked  about  thus  far  and,  in  fact, 
much  of  the  country  could  ultimately  be¬ 
come  CATV  territory.”  (CBS  comments.  Ex¬ 
hibit  A,  pp.  16-17.)  Thus,  CBS  focus  was  on 
the  old  or  “traditional”  CATV  and  not  the 
new  developing  trend  in  the  Industry. 

"To  the  same  effect,  see  the  address  of 
Mr.  George  Blech ta  of  Nielsen  at  the  July 
1066  NCTA  Convention,  where  Mr.  Blechta 
referred  to  an  eastern  television  market 
“where  the  sample  indicated  that  one-third 
of  the  viewers  are  CATV  subscribers  and  that 
the  local  stations  have  a  combined  share  of 
audience  of  86  percent  among  non-CATV 
homes  In  contrast  to  a  share  of  ‘less  than 
one-half  among  CATV  homes.”  (Sponsor 
Magazine,  July  26, 1066,  p.  14.) 


would  be  watching  the  distant  Independ¬ 
ents  (e.g..  those  of  New  York  or  Los 
Angeles).  We  think  this  follows  as  a 
matter  of  commonsense,  since  these  es¬ 
tablished  big  city  VHP  independents  cer¬ 
tainly  have  the  ability  to  bid  for  and 
acquire  the  expensive,  attractive  nonnet¬ 
work  programing.  Any  gain  in  better 
reception  of  the  UHF  signals  might  be 
far  outweighed  by  the  splintering  of  the 
limited  audience  for  Independent  pro¬ 
graming.  The  UHF  stations  will  In  any 
event  gain  a  very  substantial  audience  In 
these  markets,  through  the  operation  of 
the  all-channel  receiver  law.  While  the 
CATV  might  bring  than  a  little  sooner 
or  with  somewhat  better  reception  into 
some  TV  homes,  It  would  appear  to  do  so 
at  the  cost  of  fragmenting  greatly  the 
limited  audience  interested  In  viewing 
nonnetwork  programing  In  the  prime 
listening  hours.  See  note  54,  analyzing 
the  Philadelphia  situation  on  the  basis 
of  a  50  percent  CATV  penetration."  Aa 
pointed  out,  the  noduplication  pro¬ 
vision  would  afford  virtually  no  relief, 
since  nonnetwork  programing  is  not  dis¬ 
tributed  on  anything  like  a  simultaneous 
nationwide  basis."  The  rise  In  adver¬ 
tising  demand  for  television  time  Is  also 
pertinent  to  this  question ;  as  noted 
(footnote  30),  there  are  countervailing 
considerations  which,  at  the  least,  re¬ 
quire  that  this  fact  be  considered  In  the 
context  of  the  particular  situation  (e.g.. 
In  Philadelphia  there  are  three  and  pos¬ 
sibly  four  new  stations  to  share  the  In¬ 
creased  advertiser  demand) .  Finally,  we 
point  out  that  It  Is  not  Just  a  matter  of 
causing  the  demise  of  the  Independent 
UHF  stations;  if  these  stations’  revenues 
are  substantially  reduced  because  of  such 
CATV  activity,  so  that  they  do  not  have 
the  financial  base  to  program  effectively, 
the  result  is  still  a  detriment  to  the  public 
Interest  ‘‘In  the  larger  and  more  effective 
use  of  radio”  (Communications  Act,  sec. 
303(g)).  In  short,  the  problem  posed 
is  whether,  If  CATV  succeeds  greatly— 
for  example,  to  the  50  to  85  percent  figure 
predicted  by  its  optimistic  proponents — 
there  is  correspondingly  a  grave  danger 
to  UHF  broadcasting. 


"  Further,  Philadelphia  U  the  fourth  larg¬ 
est  market  In  the  country.  But  In  smaller, 
even  though  still  major,  markets,  similar 
analyses  raise  even  more  serious  question. 
Thus,  In  the  Sacramento-Stockton  market 
(the  27th  in  ARB  ranking)  having  300,400 
TV  homes  In  the  metropolitan  area,  63  per¬ 
cent  or  about  188,000  metropolitan  area 
homes  on  the  average  are  watching  tele¬ 
vision  In  prime  time;  without  CATV,  the 
UHF  would  do  well  to  get  a  prime  time  audi¬ 
ence  of  16,000  homes.  While  this  audience, 
on  the  basis  at  our  experience,  would  nor¬ 
mally  appear  sufficient  to  support  operation, 
obviously,  significant  diversion  of  the  au¬ 
dience  by  CATV  could  be  a  serious  mat¬ 
ter.  Yet  CATV  systems  could  bring  In  the 
VHF  Independents  from  San  Francisco  and, 
as  we  understand,  from  Los  Angeles  also. 
This  example,  dealing  with  a  major  market, 
oould  be  multiplied  many  times. 

*•  Nor  would  extension  of  the  UHF  sta¬ 
tion’s  signal  beyond  Its  Orade  B  contour  by 
CATV  systems  compensate  for  fragmenta¬ 
tion  within  that  contour  by  CATV  systems 
having  very  substantial  penetration.  We 
note  that  CATV  systems  tend  to  bring  In  the 
distant  big  city  Independents  (since  such 


124.  It  has  been  urged  that  we  simply 
ignore  the  problem  and  let  events  In  the 
major  markets  decide  between  CATV  and 
the  UHF  broadcast  stations.  But  for 
reasons  already  developed,  such  a  course 
would  be  Inconsistent  with  our  statutory 
responsibilities  and  might  lead  to  results 
Inconsistent  with  public  Interest  in  a 
number  of  respects : 

(I)  CATV  does  not  now  serve  the  rural 
areas,  and  it  has  not  been  established 
that  It  can  practically  do  so.  If  CATV 
were  to  undermine  the  healthy  develop¬ 
ment  of  UHF,  it  would  mean  that  people 
in  the  urban  or  more  built-up  areas 
would  be  getting  additional  service  at  the 
expense  of  those  in  the  rural  areas;  we 
think  that  such  a  result  is  patently  In¬ 
consistent  with  the  public  Interest  and 
the  Act’s  goals. 

(II)  CATV  is  a  form  of  Pay-TV,  in  the 
sense  that  one  must  pay  to  obtain  the 
television  service.  There  are  substantial 
numbers  of  people  who  either  cannot 
afford  to  or  do  not  wish  to  pay  for  tele¬ 
vision."  If  then  the  CATV  blocks  devel¬ 
opment  of  UHF  broadcasting,  it  would 
again  mean  that  some  people  would  be 
getting  additional  service  at  the  expense 
of  those  who  cannot  afford  or  are  unwill¬ 
ing  to  pay  for  such  service. 

(III)  Most  Important,  CATV  does  not 
serve  as  an  outlet  for  local  self-expres¬ 
sion.  It  does  not  present  local  discus¬ 
sions,  the  local  ministers  or  educators, 
the  local  political  candidates,  etc.  If 
events  In  the  major  markets  should  es¬ 
tablish  that  CATV  has  prevented  the 
healthy  maintenance  of  UHF  broadcast¬ 
ing,  it  would  mean  that,  for  example. 
New  York  independents  would  have  been 
substituted  for  Philadelphia  independ¬ 
ents.  We  think  that  would  be  contrary 
to  sound  allocation  principles,  long  estab¬ 
lished  In  section  307(b)  of  the  Act.  It 
would  be  a  clear  frustration  of  the  con¬ 
gressional  purpose  recently  stated  of 
making  available  in  areas  such  as  Phila¬ 
delphia  additional  broadcast  stations  to 
meet  the  “Important  needs”  for  “local 
programing  and  self-expression”  (par. 
41,  notice).  It  would  also  undermine 
the  goal  of  a  fourth  national  network 
built  upon  these  additional  stations  (par. 
41,  notice) . 

125.  If  the  New  York  Independents 
sought  translators  to  place  their  signals 
over  the  Philadelphia  area.  It  could  not 
seriously  be  argued  that  we  should  grant 
such  applications  on  the  ground  that 
while  they  may  be  destructive  of  congres- 
sionally  established  goals,  events  In  the 
market  place  should  be  allowed  to  give 


stations  constitute  a  better  salee  point  in 
obtaining  subecribers)  rather  than  the  new 
UHF  stations.  In  any  event,  an  independ¬ 
ent’s  source  of  revenue  is  the  local  and 
national  spot  business,  as  to  which  the 
metropolitan  area  rating  plays  a  very  sig¬ 
nificant  role.  As  shown  by  the  above  dis¬ 
cussion,  that  rating  could  be  seriously  af¬ 
fected  In  the  event  of  very  substantial  CATV 
penetration. 

»  Thus,  even  the  CATV  Industry  estimates 
that  on  an  Industrywide  basis  CATV  systems 
now  in  existence  have  achieved  about  66  per¬ 
cent  level  of  the  total  number  of  TV  homes 
In  the  markets  served,  and  that  this  figure 
will  ultimately  rise  to  70  percent  (Television 
Magazine,  December  1966,  p.  30) . 
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the  answer.  The  matter  is  not  really 
different  here.  The  Commission  has 
jurisdiction  to  "establish  areas  or  zones 
to  be  served  by  any  station"  (303(h) ) ,  to 
make  a  “fair  and  equitable  distribution 
of  facilities  among  the  several  States  and 
communities  (sec.  307(b) ) ,  and  “to  per¬ 
form  any  and  all  acts,  make  such  rules 
and  regulations  and  issue  such  orders, 
not  inconsistent  with  this  Act.  as  may 
be  necessary  in  the  execution  of  its  func¬ 
tions"  (4(1) ) .  If  then  we  sit  back,  even 
though  we  have  the  jurisdiction,  the  au¬ 
thority  and  the  responsibility  to  carry 
out  the  congressional  policies,  and  do 
not  thoroughly  explore  the  serious  ques¬ 
tion  posed,  we  would  be  simply  abdicat¬ 
ing  our  responsibility  “to  promote  the 
larger  and  more  effective  use  of  radio  in 
the  public  interest”  (sec.  303(g)). 

126.  To  summarize,  we  have  reached 
no  final  conclusion  in  this  area — Le¬ 
the  effect  of  CATV  development  in  the 
major  market  on  UHF  broadcasting. 
But  we  have  concluded  that  there  is  a 
substantial  problem  of  great  significance 
to  the  public  Interest,  which  must  be 
thoroughly  explored.  A  critical  consid¬ 
eration  would  appear  to  be  the  question 
of  CATV’s  growth  in  the  major  market, 
since  (1)  if  that  growth  is  of  a  high  order, 
its  Impact  on  UHF  development  may 
be  most  serious;  and  (11)  based  on  pres¬ 
ent  considerations,  the  latter  conse¬ 
quence  will  not  serve  “the  public  interest 
in  the  larger  and  more  effective  use  of 
radio.”  In  view  of  these  conclusions,  we 
think  that  our  course  of  action  is  clear. 
We  must  thoroughly  examine  the  ques¬ 
tion  of  CATV  entry  into  the  major  mar¬ 
kets,  and  authorize  such  entry  only  upon 
a  hearing  record  giving  reasonable  as¬ 
surance  that  the  consequences  of  such 
entry  will  not  thwart  the  achievement 
of  the  congressional  goals.  We  cannot 
sit  back  and  let  CATV  move  signals  about 
as  it  wishes,  and  then  if  the  answer 
some  years  from  now  is  that  CATV  can 
and  does  undermine  the  development  of 
UHF,  simply  say,  “Oh  well,  so  sorry  that 
we  didn’t  look  into  the  matter.” 

127.  We  have  focused  in  the  above  dis¬ 
cussion  on  the  Independent  UHF  station. 
But  as  interested  parties  such  as  Storer 
have  stated,  there  is  also  a  problem  with 
respect  to  the  new  UHF  station  in  a 
market  with  two  VHF  stations.  The  UHF 
station  does  not  necessarily  obtain  a  full 
line  of  network  programing  in  such  mar¬ 
kets;  either  initially  or  for  a  considerable 
period  of  time,  it  may  be  dependent  to 
a  very  substantial  extent  on  nonnetwork 
fare.  Further,  several  parties  have  ex¬ 
pressed  the  fear  that  because  of  CATV, 
such  new  UHF  stations  will  not  be  able 
to  obtain  a  primary  network  affiliation. 
Finally,  we  note  that  to  a  significant  de¬ 
gree,  whether  rightly  or  wrongly,  CATV 
penetration  would  appear  to  have  a  dis¬ 
couraging  effect  on  entry  of  new  UHF 
stations  (or  on  the  substantial  expendi¬ 
tures  which  must  be  made  for  the  high 
tower  and  power  necessary  for  an  effec¬ 
tive  operation).  Permittees  of  several 
new  stations  have  set  out  their  fears  of 
the  consequence  of  CATV  importation 
of  distant  stations  from  New  York,  Los 
Angeles,  etc.  To  give  but  two  examples, 
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(i)  The  permittee  of  the  new  UHF 
station  in  Sacramento  has  informed  the 
Sacramento  City  Council  that  the  im¬ 
portation  of  outside  signals  from  San 
Franclsco-Oakland  and  Los  Angeles,  as 
proposed,  would  make  it  impossible  for 
the  UHF  station  to  survive  (Joint  com¬ 
ments,  p. 15). 

(ii)  “(Regardless  of  whether  Jerrold’s 
proposed  Jacksonville  CATV  system  will 
be  subject  to  carriage  and  nonduplica¬ 
tion],  it  is  your  permittee’s  belief  that 
should  Jerrold  introduce  through  its  pro¬ 
posed  system  the  programs  of  the  three 
television  networks,  it  will  be  impossible 
for  WJKS-TV  to  obtain  the  network 
affiliation  required  for  its  survival.” 
(Statement  of  Rust  Craft  Broadcasting 
Co.,  permittee  of  UHF  Station  WJKS- 
TV,  Jacksonville,  Fla.;  AMST  comments, 
p.  71.) 

The  above  examples  are  not  cited  at  this 
point  for  the  correctness  of  the  attitude 
taken  toward  CATV  penetration  in  the 
particular  situation,  but  rather  for  the 
attitude."  We  think  it  important,  in 
view  of  the  critical  period  facing  UHF, 
that  the  UHF  entrepreneur  be  given  a 
forum  for  thorough  exploration  of  this 
serious  problem. 

128.  The  contentions  of  some  of  the 
parties  with  respect  to  Pay -TV  are  also 
pertinent  here.  Several  parties  (e.g., 
ABC,  Westing  ho  use  AMST)  have  stated 
that  CATV,  particularly  if  it  succeeds  in 
the  major  cities,  can  readily  branch  out 
into  Pay-TV  (for  example,  by  providing 
that  one  channel  will  be  “original”  pro¬ 
graming  available  only  for  a  specific  ad¬ 
ditional  charge — a  form  of  Pay-TV  some¬ 
what  akin  to  the  Bartlesville  experiment 
in  1957-58).  The  parties  assert  that 
whether  or  not  Pay-TV  is  desirable,  it 
should  be  initiated  only  after  full  con¬ 
sideration  in  an  appropriate  proceeding 
and  not  “come  in  the  back  door”  through 
CATV  operations  and  profits  based  on 
the  sale  of  the  broadcast  industry’s 
product. 

129.  Whether  a  form  of  Pay-TV  op¬ 
eration  will  result  from  CATV  is  uncer¬ 
tain  and  would  appear  to  depend  again 
very  largely  upon  the  growth  factor,  par¬ 
ticularly  in  the  larger  cities  which  would 
naturally  be  the  backbone  of  any  wire 
Pay-TV  operation.  But  we  would  agree 
that  in  the  circumstances  its  authoriza¬ 
tion  should  stem  from  the  Commission 
(or  the  Congress) ,  aft$r  appropriate  pro¬ 
ceedings.  For,  what  is  involved  is  not 
the  strictly  wire  Pay-TV  proposals  such 
as  recently  attempted  in  California.  A 
hybrid  CATV-Pay-TV  operation  would 
be  based,  in  an  Integral  and  substantial 
fashion,  on  use  of  broadcast  signals  (to 
provide  the  economic  base  for  the  Pay- 
TV  “frosting”),  and  such  use  of  broad¬ 
cast  signals  should  be  allowed  only  if  it 
is  found  to  be  in  the  public  interest.  We 
have  petitions  now  under  consideration, 
which  seek  the  authorization  of  Pay-TV 
on  a  regular  basis  using  broadcast  facil¬ 
ities,  perhaps  only  in  the  UHF  portion 


*°  We  note  also  that  the  contrary  opinion 
has  been  expressed  by  some  new  UHF  entre¬ 
preneurs  (namely,  that  CATV  operation  will 
aid,  rather  than  hurt  them) . 


of  the  spectrum.  It  is  clear  that  until 
resolution  of  the  very  important  policy 
issues,  Pay-TV  operations  based  in  sub¬ 
stantial  part  on  use  of  broadcast  signals 
is  inappropriate.  Since  here  again  the 
critical  factor  is  the  growth  of  CATV  in 
the  larger  cities,  we  think  that  this  is 
added  reason  for  the  policy  and  proce¬ 
dure  we  have  adopted,  since  that  proce¬ 
dure  will  be  especially  applicable  to  such 
cities.  We  intend  to  explore  thoroughly 
the  relationship,  If  any,  of  proposed 
CATV  operating  in  the  larger  markets 
and  the  development  of  pay  television  in 
that  market.  This  is  a  matter  which  is 
also  involved  in  Part  n  of  this  proceed¬ 
ing,  and  will  be  the  subject  of  a  specific 
legislative  recommendation  of  the  Com¬ 
mission.  See  paragraph  153,  infra. 

130.  We  believe  that  the  foregoing  dis¬ 
cussion.  showing  the  serious  question 
posed  by  the  potential  effect  of  very  sub¬ 
stantial  CATV  development  upon  UHF 
development  and  the  possible  adverse 
consequences  to  the  public  Interest,  dem¬ 
onstrates  the  need  for  the  major  market, 
distant  signals  policy  which  we  have 
adopted.  Before  discussing  that  policy 
(see  pt.  3,  infra),  we  shall  turn  to  a  sec¬ 
ond  ground  which  also,  in  our  judgment, 
supports  the  need  for  the  policy. 

2.  Fair  Competition 

131.  We  have  previously  discussed  this 
“fair  competition”  ground  in  connection 
with  the  nonduplication  requirement. 
See  first  report,  paragraphs  52-57,  28 
FOQ  683,  703-706.  That  discussion, 
which  will  not  be  fully  repeated,  is  perti¬ 
nent  here.  As  shown,  the  CATV  Indus¬ 
try  is  growing  at  a  tremendous  pace,  with 
a  changing  nature  (entry  into  major 
markets,  with  12-  or  20-channel  systems, 
bringing  the  signals  of  big  city  inde¬ 
pendents  such  as  those  of  New  York  and 
Los  Angeles) .  If  the  CATV  should 
achieve  substantial  penetration  of  these 
communities  (50  percent  or  over),  the 
result  might  be  most  serious  for  the  new 
UHF  Independents  in  these  same  areas. 
This  points  up  a  critical  consideration — 
that  the  nonduplication  requirement  will 
be  of  virtually  no  assistance,  since  what 
is  Involved  is  the  establishment  and 
healthy  maintenance  of  independent  sta¬ 
tions,  and  nonnetwork  syndicated  or  film 
programing  is  not  distributed  on  a  simul¬ 
taneous  nationwide  basis.  We  therefore 
shall  reexamine  the  fair  competition 
considerations  in  the  context  of  the  pres¬ 
ent  problem — the  CATV  and  UHF  trends 
and  the  need  to  develop  a  policy  or  pro¬ 
cedure  because  of  these  trends. 

132.  A  television  station  normally  ob¬ 
tains  the  right  to  exhibit  nonnetwork 
programs  by  outright  payments  to  pro¬ 
gram  suppliers,  from  whom  the  station 
usually  secures  the  exclusive  right  to  ex¬ 
hibit  the  programs  within  a  particular 
geographical  area  and  for  a  particular 
length  of  time.  This  exclusivity  reflects 
the  judgment  that  presentation  by  others 
of  a  program  such  as  a  feature  film 
within  the  station’s  market  within  some 
period  of  time  obviously  reduces  the 
audience  and  the  value  of  the  program  to 
the  station.  As  we  noted,  the  amount 
and  kind  of  exclusivity  that  can  be  cre- 
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ated  Is  restricted  by  the  antitrust  laws. 
But  those  laws  permit  the  creation  of 
substantial  exclusivity  as  a  normal  Inci¬ 
dent  of  the  program  distribution  process, 
and  this  exclusivity  Is  maintained.  In 
large  part,  through  the  operation  of  sec¬ 
tion  325  of  the  Communications  Act, 
which  forbids  the  rebroadcasting  of  any 
station’s  signal  without  the  consent  of 
the  originating  station. 

133.  We  have  pointed  out  how  the 
CATV  system  presently  stands  outside  of 
the  above  program  distribution  process 
(pars.  54-55,  first  report,  38  FCC  at  p. 
704): 

| The  CATV]  has  not  been  found  subject  to 
the  requirements  of  section  326.  [footnote 
omitted]  It  does  not  compete  for  network 
affiliation,  nor  for  access  to  syndicated  pro¬ 
grams,  feature  films  or  sports  events.  It  la 
not  concerned  with  bidding  against  com¬ 
peting  broadcasters  for  the  right  to  exhibit 
these  programs  nor  with  bargaining  with 
program  suppliers  for  time  and  territorial 
exclusivity.  Moreover,  because  the  distant 
station  whose  signal  la  carried  has  no  control 
over  the  CATV’s  use  of  Its  signal,  the  ques¬ 
tion  of  whether  a  program  should  be  ex¬ 
hibited  through  CATV  faculties  In  any  par¬ 
ticular  market  cannot  be  the  subject  of  bar¬ 
gaining  or  agreement  between  the  distant 
station  and  the  program  supplier — although 
the  question  of  whether  the  same  program 
should  be  rebroadcast  In  that  market  by  a 
television  station  or  a  translator  can  be,  and 
often  Is,  the  subject  of  such  bargaining  and 
agreement. 

This  Is  not  the  usual  competitive  situation. 
The  CATV  system  and  the  local  broadcaster 
provide  the  public  with  access  to  the  same 
basic  product — the  programs  created  or  sold 
for  distribution  through  broadcasting  sta¬ 
tions.  The  broadcaster,  however,  must  him¬ 
self  obtain  access  to  the  product  In  the  pro¬ 
gram  distribution  market,  with  Its  various 
restrictions  and  conditions.  The  CATV  oper¬ 
ator  need  not  enter  this  market  at  all. 

134.  The  anomalies  which  result  from 
this  situation  are  even  more  marked  In 
the  case  of  the  independent  station,  par¬ 
ticularly  In  light  of  the  recent  CATV 
trend.  Procuring  attractive  programing 
which  will  Interest  viewers  Is,  of  course, 
the  most  vital  concern  of  the  new  UHF 
Independents.  For  example,  such  sta¬ 
tions  may  bid  for  and  obtain  exclusive 
rights  to  an  attractive  feature  film  pack¬ 
age.  No  other  station  In  the  same  market 
could  show  these  films — but  a  CATV  sys¬ 
tem.  which  never  entered  the  bidding, 
might  well  bring  In  these  same  films  from 
a  distant  market.  If  the  CATV  reaches 
very  significant  proportions — 50  percent 
or  more,  the  result  Is  the  loss  of  the  ex¬ 
clusive  right  for  which  so  much  was  paid 
and  upon  which  so  much  may  have  been 
staked.  And  here  we  stress  again  that 
without  the  financial  sustenance  from 
entertainment  programs,  a  station  has  no 
adequate  economic  base  to  serve  as  an 
outlet  for  local  expression  for  all  the  peo¬ 
ple  in  its  service  area. 

135.  When  the  situation  Is  viewed  on 
an  overall  basis,  rather  than  from  the 
viewpoint  of  Individual  programs,  the  re¬ 
sult  Is  equally  anomalous.  The  CATV 
seeks  to  secure  as  great  a  number  of  sub¬ 
scribers  as  possible  In  these  major  mar¬ 
kets,  aiming  for  a  figure  well  over  50 
percent  if  possible.  Since  the  people  In 


these  markets  have  three  full  network 
services,  it  seeks  to  attract  such  a  large 
number  of  subscribers.  In  large  part,  by 
bringing  In  the  Independent  pyrogram- 
lng  of  distant  big  city  stations  such  as 
the  New  York  or  Los  Angeles  Independ¬ 
ents.  And  it  obtains  such  programing  by 
simply  paying  a  common  carrier  to  bring 
to  It  the  signals  of  these  distant  sta¬ 
tions  (or  by  Itself  erecting  a  tall  antenna 
on  an  appropriate  high  elevation  to  re¬ 
ceive  the  signals  and  then  relay  them 
with  suitable  amplification  along  the  way 
to  the  subscriber).  The  new  UHF  sta¬ 
tion  also  seeks  to  attract  as  wide  an 
audience  as  possible  In  these  same  mar¬ 
kets  by  bringing  In  attractive  nonnet¬ 
work  programing.  But  the  UHF  station 
cannot,  either  by  means  of  a  common 
carrier,  Its  own  microwave  relay,  or  a  tall 
antenna,  decide  that  the  best  way  to  ob¬ 
tain  such  programing  Is  simply  to  bring 
In,  In  whole  or  In  part,  the  programing 
of  the  New  York  Independents.  The 
established  distribution  process,  given 
congressional  recognition  In  section  325 
(a),  proscribes  such  conduct.  See  letter 
to  Mr.  Martin  E.  Firestone,  dated  De¬ 
cember  16,  1965,  FCC  65-1107.®  Both 
the  broadcaster  and  the  CATV  thus  have 
the  same  objective — providing  as  large  a 
segment  of  the  public  as  possible  In  these 
major  markets  with  access  to  nonnet¬ 
work  programs.  The  question  therefore 
arises  why  the  CATV  should  operate 
under  one  set  of  competitive  rules  and  the 
broadcaster  under  an  entirely  different 
set.  On  its  face,  this  competitive  situa¬ 
tion  would  appear  to  be  a  most  unfair 
one. 

136.  Illustrations  In  the  sports  area 
further  point  up  this  anomalous  situa¬ 
tion  and  are  particularly  pertinent 
in  view  of  the  Importance  of  sports  pro¬ 
graming,  both  to  the  CATV  and  broad¬ 
casting.  The  broadcast  station  (or  Its 
network)  bids  for  the  rights  to  exhibit 
sports  programing  (see,  e.g.,  $37.6  million 
bid  for  CBS  for  the  2-year  right  to  show 
NFL  football  games;  Broadcasting  Maga¬ 
zine,  Jan.  3,  1965,  p.  124) ;  even  then, 
those  rights  are  at  times  circumscribed 
by  blackout  requirements  (during  home 
games) ,  and  other  conditions  permitted 
by  Congress  or  the  antitrust  laws.  See, 
e.g„  Public  Law  87-331.  The  broadcaster 
must  operate  In  accordance  with  these 
established  Industry  conditions.  But  the 
same  sports  program  that  Is  unavailable 
to  the  broadcast  station  Is  presently  made 
available  to  the  station’s  audience  by 
CATV  systems.  In  the  words  of  the 
President  and  General  Manager  of  Wis¬ 
consin  Valley  Television  Corp.  (AMST 
comments,  attachment  B,  p.  10,  quoting 
the  House  CATV  hearings  on  HJR.  7715, 
p.415) : 


®  A*  another  example.  In  1966,  Station 
KWOA  desired  to  rebroadcaet  the  signal  of 
Station  WCCO,  to  present  the  play-by-play 
broadcasts  of  the  Minnesota  Twins’  baseball 
games.  Station  WCCO  .refused  rebroadcast 
consent,  largely  because  it  placed  a  good 
signal  Into  the  area  In  question.  This  Com* 
mission  determined  that  In  view  of  WOCO’s 
response  and  the  particular  circumstances, 
no  action  was  called  for.  See  letter  to  Mr. 
James  J.  Wychor,  dated  July  22.  1966. 


Another  serious  problem:  In  Wausau,  Wla., 
because  of  our  proximity  to  Green  Bay. 
W8AU-TV  la  blacked  out  of  the  Green  Bay 
Packers  football  games.  This  I  can  under¬ 
stand  on  behalf  of  the  National  Football 
League  and  the  Green  Bay  Packers.  •  •  * 
I’m  not  allowed  to  carry  the  games.  Any 
cable  system  can  reach  to  any  area  and  get 
these  games — some  via  microwave.  Then 
these  games  can  be  moved  Into  WSAU-TV's 
area.  Can  our  station  sit  on  a  Sunday  with¬ 
out  the  football  game,  while  the  cable  system 
Is  running  big  ads  in  the  local  newspaper; 
“Qet  total  television  on  Cable  Television.” 

Now  I  would  like  to  deliver  total  television 
but  because  of  laws  and  rules  and  regulations, 
I’m  not  able  to  give  total  television.  The 
cable  system,  with  no  laws,  no  rules,  no  reg¬ 
ulations,  can  deliver  to  my  audience,  by  FCC 
definition  of  tower  height  and  power,  much 
more  television  than  I  can  deliver  to  them 
because  of  the  stricture  that  I  must  operate 
under.  •  •  • 

137.  The  answer  Is  sometimes  given 
that  the  CATV  system  Is  simply  a  master 
TV  antenna,  and  therefore  on  this  ground 
should  be  allowed  such  different  com¬ 
petitive  conditions.  But  this  answer 
does  not  withstand  analysis.  A  CATV 
system  which  proposes  to  employ  micro- 
wave  to  bring  In  signals  four  or  five 
hundred  miles  away  Is  not  a  master  TV 
antenna  service.  It  cannot  seriously  be 
argued  that  CATV  proposals  to  bring  the 
New  York  Independents  to  Dayton  or 
Los  Angeles  Independents  to  Dallas-Fort 
Worth  represent  master  TV  antenna  ar¬ 
rangements.  Nor,  whatever  its  validity 
In  many  Instances,  can  the  argument 
appropriately  be  made  when  a  very  tall 
antenna  Is  employed  on  a  high  elevation, 
with  many  miles  of  cable  and  electronic 
gear  to  distribute  the  distant  signals. 
In  any  event,  the  question  remains:  If 
the  distant  signal  is  freely  available  for 
use  In  the  area,  as  the  CATV  argues,  why 
is  It  not  just  as  freely  available  for  use 
by  the  broadcast  stations  In  the  area  (eg., 
through  a  tall  antenna  on  a  high  eleva¬ 
tion).  Clearly,  however.  It  Is  Inconsis¬ 
tent  with  all  notions  of  propriety  to  say 
that  a  Philadelphia  or  Baltimore  UHF 
station  may  make  whatever  use  it  de¬ 
sires,  without  permission  or  payment  of 
the  programing  carried  over  the  New 
York  Independents.  See  section  325(a), 
and  its  legislative  history.  The  result 
of  such  “freedom  of  access”  would  be 
gross  Inequity  and  chaos.® 

138.  Here  again  we  have  reached  no 
final  determination  but  rather  have  con¬ 
cluded  that  this  is  a  question  warrant¬ 
ing  thorough  exploration  In  the  hearing 
process.  It  may  be  that  whatever  the 


“  The  answer  that  the  CATV  does  not  have 
a  “free  ride”  In  view  of  the  coat  of  the  cable 
system,  misses  the  point,  since  the  cost  of 
the  disseminating  system  la  no  basis  for 
exemption  from  observance  of  the  funda¬ 
mental  distribution  process  by  which  the 
program  product  Is  obtained.  Both  the 
CATV  and  the  UHF  station  have  substantial 
costs  of  construction  maintenance,  and  op¬ 
eration.  Thus,  the  moot  recent  UHF  sta¬ 
tion  In  Chicago,  Dl.,  had  a  construction  cost 
of  about  63,000,000,  with  substantial  esti¬ 
mated  yearly  operating  expenses.  Including 
those  suml  allocated  to  programing  coots. 
The  UHF  station  cannot  appropriate  the 
programing  of  the  New  York  Independents, 
without  consent  or  payment,  no  matter  what 
Its  costs  are. 
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disparate  conditions  for  operation,  there 
is  no  need  for  concern  because  the  CATV 
will  not  significantly  affect  the  develop¬ 
ment  or  healthy  maintenance  of  UHF 
television  broadcast  service.  But  as 
stated  we  cannot  make  that  determina¬ 
tion  on  the  record  now  before  us.  It 
follows  that  on  this  ground  also,  there 
Is  need  for  a  procedure  pegged  to  full 
exploration  of  the  Issue  In  the  context 
of  an  evidentiary  hearing. 

3.  The  Major  Market,  Distant  Signal 
Policy  and  Procedure 

139.  We  have  previously  found  that 
CATV  can  make  an  Important  contribu¬ 
tion  to  the  public  Interest,  and  we  adhere 
to  that  judgment.  CATV,  along  with 
other  auxiliary  services,  has  made  a  sig¬ 
nificant  contribution  to  meeting  the  pub¬ 
lic  demand  for  television  service  In  areas 
to  small  In  population  to  support  a  local 
station  or  too  remote  In  distance  or  iso¬ 
lated  by  terrain  to  receive  regular  or 
good  off -the -air  reception.  It  has  also 
contributed  to  meeting  the  public’s  de¬ 
mand  for  good  reception  of  multiple  pro¬ 
gram  choices,  particularly  the  three  full 
network  services.  In  thus  contributing 
to  the  realization  of  some  of  the  most 
important  goals  which  have  governed 
our  allocations  planning,  CATV  has 
clearly  served  the  public  Interest  “in  the 
larger  and  more  directive  use  of  radio.” 
And,  even  In  the  major  market,  where 
there  may  be  no  dearth  of  service  (e.g., 
Philadelphia,  with  three  full-time  net¬ 
work  services,  and  four  Independent 
UHF  stations  either  on  the  air  or  au¬ 
thorized),  CATV  may,  we  recognize.  In¬ 
crease  viewing  opportunities,  either  by 
bringing  In  programing  not  otherwise 
available  or,  what  Is  more  likely,  bringing 
In  programing  locally  available  but 
at  times  different  from  those  presented 
by  the  local  stations.  But  this  contribu¬ 
tion  (and  related  ones  such  as  better 
reception,  etc.)  should  not  be  made  at 
the  expense  of  healthy  maintenance  of 
UHF  operations.  We  have  reached  no 
determination  on  this  critical  matter. 
Rather,  we  have  decided  that  a  serious 
question  is  presented  whether  CATV  op¬ 
erations  In  the  major  markets  may  be 
of  such  nature  or  significance  as  to  have 
an  adverse  economic  impact  upon  the 
establishment  or  maintenance  of  UHF 
stations  or  to  require  these  stations  to 
face  substantial  competition  of  a  pat¬ 
ently  unfair  nature.  We  have  also 
Indicated  our  concern  with  the  relation¬ 
ship,  If  any,  of  proposed  CATV  opera¬ 
tions  on  the  large  markets  and  the  de¬ 
velopment  of  pay  television  In  those 
markets. 

140.  Our  policy  and  Implementing 
procedure  are  therefore  addressed 
squarely  to  these  serious  questions.  The 
basic  thrust  of  congressional  policy  In 
the  Communications  Act  Is  to  resolve 
such  Important  questions,  In  the  con¬ 
text  of  appropriate  evidentiary  hearings, 
before  oonsequences  possibly  adverse  to 
the  public  Interest  develop.  Cf.  section 
309  of  the  Communications  Act.  We 
think  that  that  policy  should  be  applied 
to  this  situation.  We  have  determined 
that  we  have  jurisdiction  over  CATV 
necessary  to  carry  out  the  provisions  of 


the  Communications  Act  (such  as  sec¬ 
tions  1.  4(1),  303  (h),  (g),  (r),  (s),  and 
307(b)).  It  Is  Important,  we  think,  to 
exercise  that  Jurisdiction  with  respect  to 
CATV  operations  In  the  major  markets, 
so  as  to  Insure  that  such  operations  will 
be  consistent  with  the  public  interest. 
And  to  accomplish  this,  It  Is  necessary  to 
examine  thoroughly  such  operations  be¬ 
fore  they  become  established  or  well  en¬ 
trenched.  Once  entrenched.  It  is  diffi¬ 
cult,  if  not  wholly  impracticable  in  the 
light  of  the  disruption  which  would  re¬ 
sult,  to  take  effective  action  or  to  attempt 
to  roll  back  the  situation,  If  It  should 
develop  or  be  shown  that  the  CATV  op¬ 
eration  is  Inconsistent  with  the  public 
Interest. 

141.  We  shall  accordingly  follow  a  pro¬ 
cedure  whereby  the  signal  of  a  television 
broadcast  station  shall  not  be  extended 
beyond  its  Grade  B  Into  the  top  100  ma¬ 
jor  markets  (as  ranked  by  ARB  on  the 
basis  of  net  weekly  circulation  of  the 
largest  station  in  the  market),  by  a 
CATV  system  which  has  obtained  a  fran¬ 
chise  for  operation  in  such  a  market,  ex¬ 
cept  upon  a  showing  made  in  an  eviden¬ 
tiary  hearing  that  such  operation  would 
be  consistent  with  the  public  Interest, 
and  particularly  the  establishment  and 
healthy  maintenance  of  UHF  television 
broadcast  service.  In  this  way,  the  Com¬ 
mission  will  be  able  to  explore  In  depth 
the  details  of  the  proposed  CATV  oper¬ 
ation,  the  marketing  studies  which  have 
been  made  relating  to  It,  by  either  the 
CATV  or  broadcast  groups  In  the  area, 
the  present  and  potential  picture  as  to 
television  broadcasting  in  the  market, 
the  positions  and  showings  of  the  Inter¬ 
ested  CATV  and  broadcast  parties,  the 
possible  plans  or  potential  of  the  pro¬ 
posed  CATV  operation  for  pay  television, 
and  other  Important  facets.  After  such 
exploration,  the  Commission  will  be  in 
a  position  to  make  an  informed  judgment 
directed  to  the  facts  of  a  particular  case. 

142.  We  believe  that  the  procedure 
which  we  have  adopted  Is  fair  and  best 
suited  to  promote  the  public  Interest, 
taking  Into  account  both  the  develop¬ 
ment  of  the  broadcast  and  the  CATV  in¬ 
dustries.  It  is  in  line  with  the  urging  of 
several  parties  that  what  Is  needed  is  full 
evidentiary  hearing.  While  the  hearing 
urged  has  usually  been  one  of  an  overall 
nature,  we  believe  it  best  to  consider 
these  important  matters  in  the  context 
of  the  particular  request  and  the  partic¬ 
ular  situation. 

143.  We  recognize  that  the  evidentiary 
hearing  may  consume  some  significant 
period  of  time.  But  as  stated,  the  public 
Interest  requires  thorough  exploration  of 
the  very  Important  Issues  raised;  they 
cannot  be  sloughed  aside  or  the  answers 
lightly  assumed.  Further,  the  require¬ 
ment  for  an  evidentiary  hearing  has 
been  confined  to  the  top  100  markets, 
where  there  Is  generally  no  dearth  of 
service  and  new  UHF  services  are  com¬ 
ing  on  the  air.  For  example,  In  Phila¬ 
delphia,  there  are  three  VHF  network 
affiliated  stations,  three  UHF  Independ¬ 
ents  on  the  air,  with  a  fourth  authorized. 
In  the  markets  below  100,  where  there 
may  be  a  greater  present  need  for  addi¬ 
tional  television  service,  the  general  re¬ 


quirement  for  evidentiary  hearings  is  In¬ 
applicable.  See  paragraph  146,  Infra. 

144.  We  have  selected  the  top  100 
markets  for  special  attention  because  it 
is  in  these  markets  that  UHF  stations  or 
wire  Pay-TV  based  upon  CATV  opera¬ 
tions  are  most  likely  to  develop  and 
therefore  the  problems  raised  are  most 
acute.**  Further,  as  noted,  any  delay  in 
commencement  of  CATV  operation  be¬ 
cause  of  the  necessity  for  evidentiary 
hearings  Is  mitigated  by  the  considera¬ 
tion  that  these  markets  generally  have 
a  considerable  amount  of  presently  avail¬ 
able  and  prospective  new  service.  Fi¬ 
nally,  the  top  100  markets  Include 
roughly  90  percent  of  the  television 
homes  in  this  country.  Our  policy  there¬ 
fore  focuses  on  the  critically  Important 
areas. 

145.  Admittedly,  there  can  be  substan¬ 
tial  problems  affecting  the  public  Interest 
where  the  CATV  system  proposes  to  ex¬ 
tend  the  signals  of  broadcast  stations 
beyond  the  Grade  B  contour  into  areas 
below  the  top  100  markets.  But  there 
are  differences  between  the  two  situa¬ 
tions  which  call  for  different  procedures. 
In  markets  below  the  top  100,  the  Inde¬ 
pendent  UHF  (or  VHF)  station  is  much 
less  likely  to  develop;  the  stations  in 
such  markets  are  apt  to  be  three  or  less 
In  number  and  network  affiliated.  This 
means.  In  turn,  that  the  nonduplication 
provision  Is  effective  (since  network  pro¬ 
graming  will  be  significantly  involved), 
and  protection  of  a  station's  network 
programing  should  contribute  very 
substantially  to  Insuring  Its  continued 
viability.  It  would  appear  that  network 
programing  will  continue  to  be  available 
In  such  markets;  in  the  unlikely  event 
that  such  programing  becomes  unavail¬ 
able  because  of  CATV  impact,  there 
would  appear  to  be  other  appropriate 


•  Some  question  may  arise  as  to  whether  a 
particular  eyetem  Is  located  In  a  market  com¬ 
ing  within  the  top  100.  For  clarification,  we 
have  specified  that  the  above  provisions  are 
applicable  to  a  CATV  located  In  a  commu¬ 
nity  coming  within  the  predieted  Grade  A 
contour  of  any  station  In  one  of  the  top  100 
markets.  We  have  employed  the  Orade  A 
contour  of  any  station  since,  while  stations 
often  are  located  at  different  sites  or  have 
different  powers  or  heights  (and  thus  differ¬ 
ent  A  contours) ,  these  Grade  A  service  areas 
In  the  same  market  have  a  tendency  of  be¬ 
coming  fairly  dose  to  one  smother  over  s 
period  of  time.  In  any  event,  we  think  that 
this  Is  an  appropriate  criterion  since  It  en¬ 
compasses  the  essential  area  upon  which  new 
UHF  broadcast  operations  In  the  market 
would  be  baaed,  without  Including  the  much 
larger  areas  falling  within  the  Grade  B  con¬ 
tours,  as  has  been  urged  by  some  In  this  pro¬ 
ceeding.  Because  our  effort  Is  to  carve  out 
such  an  essential  area  upon  which  new  UHF 
development  would  be  vitally  based,  we  have 
employed  the  predicted  Orade  A  contour 
use  of  the  predicted  contour  should  also 
have  the  advantage  of  definiteness  and  easier 
administration.  In  the  unusual  Instance 
where  the  requirement  may  be  Inappropriate, 
waiver  can  be  sought.  Where  a  CATV  sys¬ 
tem  Is  located  within  the  top  100  markets 
when  a  hearing  Is  commenced,  the  hearing 
will  be  continued  even  If  these  markets 
change  In  a  subsequent  ARB  rating.  We 
note  that  the  I960  ARB  listing  makes  no 
change  In  the  1004  listing  of  the  top  100 
markets  except  as  to  relative  standing  within 
the  100. 
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remedial  action  which  can  be  taken. 
Further,  It  la  In  the  markets  below  100 
that  there  may  be  underserved  areas 
where  CATV  can  make  Its  most  valuable 
and  traditional  contribution.  Indeed, 
the  market  division  which  we  adopt  is 
really  a  division  between  CATV  in  Its 
traditional  sense  and  the  new,  revolu¬ 
tionary  facet  of  CATV,  as  posed  by  Its 
entry  into  the  major  markets.  It  Is  the 
latter  which  peculiarly  requires  the  most 
thorough  examination  In  the  context  of 
an  evidentiary  hearing. 

146.  We  think,  therefore,  that  a  fair 
compromise  Is  to  draw  the  line  as  to  spe¬ 
cial  attention  (l.e.,  evidentiary  hearings) 
at  the  100th  market,  and  below  that 
point,  simply  to  take  such  action  as  may 
be  necessary  In  the  public  Interest,  upon 
appropriate  petitions  bringing  substan¬ 
tial  questions  to  our  attention.  See 
paragraph  96.  We  shall  not  necessarily 
hold  evidentiary  hearing  In  connection 
with  such  petitions  In  the  smaller  mar¬ 
kets.  Such  hearings  could  be  a  con¬ 
siderable  burden  both  upon  the  CATV 
operation  and  the  broadcaster  in  these 
small  communities.  See  paragraph  78, 
flrst  report,  38  FCC  at  p.  714.  Indeed, 
the  hearing  might  thwart  the  Initiation 
of  needed  service.  Therefore,  while 
hearings  might  be  held  In  some  In¬ 
stances,  we  have  devised  flexible  proce¬ 
dures  generally  to  treat  expeditiously 
petitions  or  requests  Involving  the  mar¬ 
kets  below  100,  sinoe  we  recognize  that  to 
hold  hearings  upon  each  such  petition 
or  request  might  be  burdensome  to  all 
parties  Involved  and  to  the  public.** 

147.  TTie  question  of  grandfathering: 
On  February  15,  1988,  we  issued  a  public 
notice  giving  the  essence  of  our  determi¬ 
nation  In  this  respect.  Systems  not  yet 
in  operation  on  February  15,  1988,  and 
proposing  to  extend  the  service  of  a  sta¬ 
tion  beyond  its  Grade  B  contour  Into  one 
of  the  top  100  markets  will  come  within 
the  scope  of  our  major  market  procedure, 
and  must  make  the  necessary  showing  In 
an  evidentiary  hearing.  In  view  of  the 
very  great  desirability  of  avoiding  the 
disruption  stemming  from  action  appli¬ 
cable  to  an  operating  system  and  the 
strong  public  Interest  considerations  un¬ 
derlying  our  policy,  we  think  good  cause 
exists  for  Immediate  effectiveness  of  the 
major  market  rules  upon  their  publica¬ 
tion,  as  suggested  by  some  of  the  parties. 
A  line  must  be  drawn  as  to  “grand¬ 
fathering,”  and  we  believe  it  appropriate 
to  do  so  upon  the  basis  of  operation  on 
the  date  of  the  public  notice.  A  system 
which  has  gone  Into  operation  by  extend¬ 
ing  signals  beyond  their  Grade  B  contour 
to  subscribers  In  the  top  100  markets  for 
the  flrst  time  after  that  date,  would  be 
subject  of  a  cease  and  desist  proceeding." 


**  As  previously  stated  (note  51.  flnt  report, 
3  JVC  at  p.  715),  we  will,  as  required  by  the 
Communications  Act  and  consistently  with 
>ts  procedural  specifications  (eg.,  section 
300),  examine  any  question  raised  In  con¬ 
nection  with  Individual  microwave  applica¬ 
tions  which  bean  on  the  public  Interest  In 
the  particular  applications  Involved. 

aWe  recognise  that  this  may  catch  some 
system*  just  prior  to  the  commencement  of 
operation.  But  this  will  always  be  true  In 
the  case  of  any  policy  In  this  area,  and  In 


31nce  we  shall  not  “grandfather”  sys¬ 
tems  coming  Into  operation  after  Febru¬ 
ary  15,  1966,  the  effectiveness  of  our 
action,  practically  speaking.  Is  geared  to 
that  date.  We  could  follow  normal  pro¬ 
cedure  and  wait  until  30  days  after  pub¬ 
lication  In  the  Fxskxal  Racism  to  pro¬ 
ceed  against  systems  commencing  oper¬ 
ation  after  February  15,  1988,  In  the  top 
100  markets.  But  we  do  not  believe  that 
this  hiatus  would  serve  any  useful  pur¬ 
pose  or  the  public  Interest.  For,  In  the 
Interval,  a  system  might  commence  op¬ 
eration  after  the  February  15th  date  and 
make  “drops”  to  a  significant  number  of 
subscribers,  all  of  whose  CATV  service 
could  be  ended  when  the  Commission 
Instituted  cease  and  desist  proceedings 
as  to  the  CATV  operation.  In  the  cir¬ 
cumstances  here,  where  “grandfather¬ 
ing”  Is  pegged  to  the  February  15th  date, 
we  think  that  orderly  procedure  and  the 
desirability  of  avoiding  disruption  as 
much  as  possible  call  for  Immediate  Com¬ 
mission  action,  rather  than  the  Commis¬ 
sion  waiting  passively  on  the  side  lines 
for  the  30-day  period  to  expire.  Good 
cause  therefore  exists  to  make  the  rules 
as  to  the  major  market  procedure  effec¬ 
tive  upon  publication,  so  that  we  may 
proceed  forthwith  against  any  system 
operating  In  contravention  of  those 
rules." 

148.  The  essential  purpose  of  our  pol¬ 
icy  Is  to  take  hold  of  the  future— to  In¬ 
sure  a  situation  where  we  or  the  Con¬ 
gress,  If  It  chooses,  can  make  the  funda¬ 
mental  decisions  In  the  public  interest 
upon  the  basis  of  adequate  knowledge. 
So  far  as  the  application  of  our  major 
market  distant  signal  policy,  we  do  not 
Intend  to  disrupt  the  existing  situation, 
by  withdrawing  from  any  CATV  sub¬ 
scriber  any  signal  which  he  was  receiv¬ 
ing  as  of  February  15,  1986,  In  the  top 
100  markets  or  which  he  Is  presently 
receiving  In  other  markets."  Based  on 
our  experience,  we  regard  such  a  with¬ 
drawal  as  impractical  and,  In  any  event, 
we  note  that  we  have  not  made  any  basic 
policy  judgment  which  would  warrant 


any  event.  If  the  policy  Is  to  be  effective 
and  achieve  the  above  described  goals,  It 
must  be  Implemented  Immediately.  We  also 
point  out  that  parties  have  known  at  the 
Commission's  proposals  for  a  major  market 
procedure  since  April  38.  1905  (and  of  the 
counter-proposals  since  July  30,  1905).  The 
notice  expressly  “*  *  *  put  all  persons  who 
now  operate  or  who  propose  to  operate  CATV 
systems  on  notice  that  CATV  operations  may 
be  subject  to  Commission  regulation  at  the 
nature  Indicated,  whether  microwave  Is  used 
or  not”  (notice,  par.  05,  1  FCC  3d  at  477). 
Finally,  In  the  unusual  case,  we  can  con¬ 
sider  the  matter  upon  petition  for  waiver. 

•  Similar  good  cause  grounds  are  appli¬ 
cable  to  the  provision  of  the  rule  dealing 
with  markets  ranked  below  the  100th 
(74.1107(c) ),  since  the  public  Interest  would 
not  be  served  by  permitting  situations  to 
continue  to  develop  which  raise  substantial 
questions  and  may  result  In  either  disrup¬ 
tion  of  service  or  inability  to  take  an  other¬ 
wise  desirable  action  because  of  the  factor 
of  disruption.  We  shall  also  make  effective 
upon  publication  the  procedural  provisions 
(II  74.1105,  74.1109)  which  relate  to  I  74.1107. 

«  As  to  the  application  of  our  carriage  and 
nondupllcatlon  rules,  see  paragraphs  49,  08, 
100. 


such  undue  disruption.  We  therefore 
shall  “grandfather”  all  systems  which 
were  In  operation  upon  February  15, 1988 
(the  release  date  of  the  above-mentioned 
public  notice),  to  the  extent  that  such 
systems  need  not  make  the  showing  In 
I  74.1107  to  continue  to  carry  to  sub¬ 
scribers  signals  beyond  their  Grade  B 
contour,  which  were  being  supplied  to 
those  subscribers  on  that  date.  But  any 
addition  of  a  new  distant  signal  on  an 
existing  system  in  the  top  100  markets 
would  come  within  the  major  market 
policy. 

149.  The  foregoing  dealt  with  grand¬ 
fathering.  We  turn  now  to  the  question 
whether  systems  extending  signals  be¬ 
yond  their  Grade  B  contour  on  Febru¬ 
ary  15, 1966,  Into  one  of  the  top  100  mar¬ 
kets,  are  to  continue  to  add  subscribers  In 
new  geographical  areas.  Such  systems, 
which  may  recently  have  gone  Into  op¬ 
eration  without  regard  to  the  Commis¬ 
sion’s  explicit  notice  of  the  pendency  of 
the  paragraph  50  proposal,  may  have 
relatively  few  subscribers.  In  vletr  of 
the  public  Interest  considerations  upon 
which  our  policy  Is  based,  we  do  not 
believe  that  such  a  system  should  be 
allowed  to  expand  from  a  few  thou¬ 
sand  subscribers  In  one  part  or  suburb 
of  a  community  to  the  potential  of  hun¬ 
dreds  of  thousands  throughout  the  en¬ 
tire  community,  until  there  has  been 
resolution  of  the  serious  Issues  presented 
(In  an  evidentiary  hearing)."  While 
there  may  be  a  disruptive  factor  In 
halting  CATV  growth  In  the  particular 
circumstances  which  should,  of  course, 
be  taken  Into  account,  we  believe  that 
if  at  all  practicable,  appropriate  geog¬ 
raphical  areas  should  be  delineated, 
with  the  CATV  growth  limited  to  such 
areas  until  resolution  of  the  Issues. 
The  problem  calls  for  case-by-case  Judg¬ 
ment  In  the  particular  community  as  to 
the  feasibility  of  action  along  the  fore¬ 
going  lines  and  the  appropriate  geog¬ 
raphical  area  or  areas.  Our  judgment 
will  therefore  be  made  upon  the  peti¬ 
tion,  If  any,  of  the  local  broadcaster  (s) 
objecting  to  the  geographical  extension 
of  the  CATV  system  to  new  areas,  and 
responses  thereto.  The  petition  may 
also  request  temporary  relief  In  the 
event  an  evidentiary  hearing  Is  found 
to  be  appropriate;  the  Commission  will 
determine,  upon  the  basis  of  the  show¬ 
ing  and  responses  In  the  particular 
case,  whether  such  temporary  relief  Is 
called  for.  and  if  so,  Its  nature.  In 
view  of  the  nature  of  the  problem, 
the  Commission .  will  give  expedited 
treatment  to  petitions  In  this  area. 
Finally,  we  wish  to  stress  one  Important 
facet:  We  have  previously  put  all  parties 
on  notice  as  to  the  pendency  of  our  pro¬ 
posal  and  have  now  put  parties  on  notice 
that  there  should  not  be  expansion  of 
major  market  systems  from  a  few 
thousand  subscribers  to  a  very  substan¬ 
tial  number  of  subscribers  until  resolu- 


■  And  certainly  where  a  new  franchise  or 
amendment  of  qn  existing  franchise  after 
Feb.  15,  1900,  to  operate  or  extend  the  oper¬ 
ation  of  the  CATV  system  In  the  same  gen¬ 
eral  area  to  Involved,  the  requirement  of  an 
evidentiary  hearing  will  be  applicable 
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tlon  of  the  public  Interest  issues  posed. 
We  expect  CATV  operators  to  heed  this 
notice  and  not  to  attempt  to  circum¬ 
vent  orderly  consideration  of  any  peti¬ 
tion  in  this  respect  by  an  extraordinary 
effort  to  wire  up  the  community  or  a  sub¬ 
stantial  portion  of  it.  In  any  event,  we 
are  requiring  the  submission  of  data 
showing  the  extent  of  construction  of 
the  system  as  of  February  15,  1966. 
While  we  expect  the  ordinary  wiring 
operations  to  have  continued  since  that 
date,  any  extraordinary  wiring  efforts 
or  entry  into  patently  new  geographical 
areas  <e.g.,  extension  of  a  system  from 
a  suburb  into  the  main  community)  will 
be  at  the  risk  of  the  system  and  will  not 
be  accorded  weight  in  the  judgment  to 
be  made. 

150.  As  we  gain  more  knowledge  in 
this  important  area,  particularly  from 
the  hearings  being  held,  we  shall  revise 
or  terminate  the  procedure,  as  the  ex¬ 
perience  indicates.  The  present  rules 
are  our  best  judgment  of  what  the  pub¬ 
lic  interest  now  calls  for.  We  recognize 
that  they  may  not  perfectly  fit  every 
situation,  and  repeat  that  should  they 
be  Inadequate  or  unduly  burdensome  in 
individual  cases,  special  action  or  waiver 
can  be  obtained  upon  an  appropriate 
showing.  United  States  v.  Storer  Broad¬ 
casting  Co.,  351  U.S.  192. 

151.  Finally,  we  stress  that  the  rules 
do  not  halt  CATV  service  or  growth. 
With  the  possible  exception  of  the  ap¬ 
plicability  of  our  carriage  rules  (see  par. 
66) ,  the  CATV  viewing  public  will  not  be 
deprived  of  any  distant  signal  service 
which  it  was  receiving  as  of  February  15, 
1966.  CATV  will  not  be  precluded  from 
bringing  new  service  to  underserved 
areas  or  from  bringing  better  reception 
in  cities  such  as  New  York.  With  pos¬ 
sibly  only  the  rarest  exception,  CATV 
activity  which  does  not  involve  extension 
of  a  signal  beyond  its  Grade  B  contour 
may  freely  continue*  CATV  expansion 
into  markets  below  the  top  100  may  also 
continue  and  will  be  the  subject  of  Com¬ 
mission  scrutiny  only  upon  petition  in 
a  particular  case.  Thus,  we  have  con¬ 
fined  our  special  attention  to  the  area 
of  most  concern — the  top  100  markets 
where  UHF  stations  are  most  likely  to  be 
coming  into  existence.  And,  in  line  with 
our  present  general  policy  in  dealing 
with  microwave  applications  (see  par.  49, 
notice,  1  FCC  2d  at  p.  471),  we  have 
specified  no  “freeze"  but  rather  a  full 
exploration  of  the  facts  of  each  case,  so 
that  we  may  make  an  informed  judg¬ 
ment  on  this  most  important  question. 
We  believe  that  this  is  a  reasonable  way 


m  If  two  major  market*  each  fall  within 
one  another'*  Grade  B  contour  (eg..  Wash¬ 
ington  and  Baltimore),  this  doe*  not  mean 
that  there  la  no  question  as  to  the  carriage 
by  a  Baltimore  CATV  system  of  the  signals 
of  Washington;  for  in  doing  so  and  thus 
equalising  the  quality  of  the  more  distant 
Washington  signals,  It  might  be  changing 
the  viewing  habits  of  the  Baltimore  popu¬ 
lation  and  thus  affecting  the  development 
of  the  Baltimore  Independent  UHF  station 
or  stations.  Such  Instances  rarely  arise, 
and  can,  we  think,  be  dealt  with  by  appro¬ 
priate  petition  or  Commission  consider¬ 
ation  In  the  unusual  case  where  a  problem 
of  this  nature  might  arise. 


to  proceed,  and  that  the  public  interest 
requires  no  less  a  procedure. 

152.  Legislative  proposals:  The  fore¬ 
going  discussion  treated  matters  in  Part 
I  and  paragraph  50  of  the  notice  of  pro¬ 
posed  rule  making.  The  remaining  mat¬ 
ters  in  Part  n  of  the  notice  will  be  con¬ 
sidered  on  the  basis  of  the  comments 
filed  in  that  part  and  the  experience 
gained.  For  the  reason  also,  this  report 
is  designated  as  the  second  report.  We 
turn  now  to  a  brief  discussion  of  the  leg¬ 
islative  proposals  which  we  believe  are 
desirable. 

153.  There  are  four  areas  which  we 
shall  urge  to  the  Congress  as  particularly 
warranting  its  attention: 

(i)  As  we  stated  in  the  notice,  we  are 
clearly  concerned  here  with  new  and  im¬ 
portant  questions  of  policy  and  law  in 
the  communications  field.  We  therefore 
state  again  that  we  would  welcome  con¬ 
gressional  guidance  as  to  policy  and  con¬ 
gressional  clarification  of  our  authority 
in  all  respects  in  this  field.  (See  notice, 
par.  31.  1  FCC  2d  at  p.  465.) 

(ii)  We  believe  that  congressional 
consideration  of  the  Pay -TV  aspects  of 
CATV  is  particularly  called  for.  For 
the  reasons  stated  in  paragraphs  128- 
129,  we  shall  urge  that  Congress  prohibit 
the  origination  of  program  or  other  ma¬ 
terial  by  a  CATV  system,  with  such  lim¬ 
itations  or  exceptions  as  are  denned  ap¬ 
propriate.  A  hybrid  CATV-Pay-TV  op¬ 
eration  would  be  based,  in  an  integral 
and  substantial  fashion,  on  use  of  broad¬ 
cast  signals,  and  such  use  of  the  broad¬ 
cast  industry's  signals  would  appear  to 
be  both  Inequitable  and  inconsistent 
with  the  public  Interest.  It  is  inequitable 
because  it  is  clearly  unfair  to  use  the 
broadcast  industry’s  product  as  a  basis 
for  wire  Pay-TV  operation  which  could 
adversely  effect  that  industry  or  Indeed 
supplant  it.  More  Important,  were  wire 
Pay-TV  to  supplant  free  television 
broadcast  service,  it  would  be  incon¬ 
sistent  with  the  public  Interest,  since  it 
would  mean  that  the  public  would  re¬ 
ceive,  at  least  in  large  part,  the  same 
service  it  now  does,  but  for  a  fee.  Fi¬ 
nally,  we  are  considering  petitions  seek¬ 
ing  the  authorization  of  Pay-TV  in  the 
broadcast  spectrum. 

(ill)  We  believe  that  Congress  should 
consider  whether  there  should  be  a  pro¬ 
vision  similar  to  section  325(a)  appli¬ 
cable  to  CATV  systems  (i.e.,  whether,  to 
what  extent,  and  under  what  circum¬ 
stances  CATV  systems  should  be  required 
to  obtain  the  consent  of  the  originating 
broadcast  station  for  the  retransmission 
of  the  signal  by  the  CATV  system) .  We 
have  described  the  presently  anomalous 
conditions  under  which  the  broadcasting 
and  CATV  industries  compete.  See  par¬ 
agraphs  1 3 1-1 38. "  Several  parties  such 


71  The  problem  Is  further  pointed  up  by 
the  recent  controversy  Involving  the  tele¬ 
casting  of  certain  of  the  Notre  Dame  home 
or  away  games  by  Station  WNDU-TV,  South 
Bend,  Ind.  See  letter  to  Mr.  Asa  S.  Bushnell, 
dated  Oct.  38.  1965,  public  notice,  dated  Oct. 
29.  1966,  mlmeo  75429.  Under  the  NCAA  tele¬ 
vision  regulations,  the  station  was  allowed 
to  telecast  such  games,  but  permission  to 
do  so  was  temporarily  withdrawn  because 
CATV  systems,  without  WNDU-TVs  eon- 


as  NBC  have  urged  that  a  section  325(a) 
approach  would  obviate  the  need  for 
much,  if  not  all,  of  the  Commission  regu¬ 
lations  in  this  area  and  would  serve  the 
public  interest.  We  are  not  in  a  position 
to  state  whether  a  section  325(a)  ap¬ 
proach  would  be  effective  and  fully  con¬ 
sistent  with  the  public  interest.  We 
think  that  this  is  a  matter  warranting 
congressional  (and  Commission)  con¬ 
sideration,  including  such  aspects  as  how 
a  “retransmission  consent"  requirement 
would  function  as  a  practical  matter, 
whether  systems  in  small  communities 
should  be  dealt  with  specially,  and 
whether  grandfathering  is  appropriate 
and  the  nature  of  any  such  grandfather¬ 
ing. 

(iv)  Finally,  Congress  will  be  asked  to 
consider  the  appropriate  relationship  of 
Federal  to  State-local  jurisdiction  in  the 
CATV  field,  with  particular  reference  to 
initial  franchising,  rate  regulation,  and 
extension  of  service. 

Conclusion 

154.  Authority  for  adoption  of  these 
rules  is  contained  in  sections  1,  4(1) ,  303, 
307(b) ,  308,  and  309  of  the  Communica¬ 
tions  Act.  We  wish  to  stress  particularly 
the  provisions  of  section  1  that  the  gen¬ 
eral  purpose  of  the  Act  is  to  “maintain 
the  control  of  the  United  States  over  all 
the  channels  of  interstate  and  for¬ 
eign  radio  transmission  •  •  •  under  li¬ 
censes  granted  by  federal  authority”:  of 
section  303(h),  “to  establish  areas  or 
zones  to  be  served  by  any  station";  of 
section  307(b) .  to  make  “a  fair  efficient, 


sent,  would  then  pick  up  the  Sutton's  sig¬ 
nal  and  carry  It  to  areas  not  coming  within 
the  regulations.  The  NCAA  Television 
Committee,  while  It  Is  continuing  to  study 
the  matter,  recently  adopted  a  new  regula¬ 
tion  stating : 

Any  televising  privilege  granted  under 
Article  xm  (a  or  b),  or  XV  shall  apply  ex¬ 
clusively  to  the  sUtion  or  stations  specified, 
and  shall  be  limited  to  such  station  or  sta¬ 
tions  Any  extension  of  such  an  authorized 
telecast  or  1U  stipulated  area  of  coverage  by 
means  of  commercial  microwave,  cable,  or 
community  antenna  television  operation 
shall  be  construed  as  a  violation  of  the  rights 
accorded,  and  shall  preclude  favorable  con¬ 
sideration  of  further  authorizations  of  this 
nature.  ( Report  of  the  1965  NCAA  Television 
Committee,  Jan.  10-12,  1966,  p.  SI.) 

Under  this  unusual  situation,  the  local 
broadcast  sUtion  could  lose  the  opportunity 
to  present  a  program  of  great  Interest  to  Its 
area  (as  the  NCAA  plan  recognises  In  Its 
regulations),  because  CATV  systems  over 
which  It  has  no  control  carry  the  program 
beyond  the  specified  local  area  (conceivably 
for  hundreds  of  miles) . 

Indeed,  the  anomalous  conditions  could 
have  an  advene  effect  on  development  of 
new  program  sources.  Multiple  owners  such 
as  Westlnghouse  or  Metromedia  have  under¬ 
taken  some  development  of  new  programs: 
this  endeavor  promotes  the  public  Interest 
by  Increasing  the  programs  available  and 
diversifying  their  sources.  But.  as  Westing- 
house  points  out,  the  undertaking  Is  a  diffi¬ 
cult  one.  which  might  not  be  sustained  If  the 
programs  are  brought  Into  the  major 
markets  by  CATV  systems  of  significant  size 
or  Impact,  thus  diminishing  or  ending  the 
opportunity  for  the  sal*  of  the  programs  In 
these  markets.  The  same  consideration 
might  be  pertinent  In  the  case  of  the  de¬ 
velopment  of  a  fourth  network. 
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and  equitable  distribution  of  radio  serv¬ 
ice”  among  the  several  8tates  and  com¬ 
munities”,  section  303(g),  to  study  new 
uses  of  radio  and  generally  encourage 
the  larger  and  more  effective  use  of  ra¬ 
dio  In  the  public  Interest,  and  section 
303 (s),  the  “all-channel  receiver”  sec¬ 
tion.  The  rules  we  adopt  here,  under  the 
rule  making  power  bestowed  upon  the 
Commission  In  sections  4(1)  and  303  (r), 
are  designed  to  “study  new  uses”  and  In¬ 
sure  future  CATV  activity  and  growth 
consistent  with  the  “larger  and  more  ef¬ 
fective  use  of  radio  In  the  public  inter¬ 
est.”  Indeed,  the  type  of  situation  here 
involved  Is  the  very  reason  for  the  crea¬ 
tion  of  this  agency  as  the  history  of 
early  chaos  in  the  radio  field  shows.  As 
the  Supreme  Court  has  stated,  the  Com¬ 
munications  Act  “expresses  a  desire  on 
the  part  of  Congress  to  maintain, 
through  appropriate  administrative  con¬ 
trol  a  grip  on  the  dynamic  aspects  of 
radio  transmission”  (PCC  v.  Pottsvllle 
Broadcasting  Co.,  309  US.  134,  138;  see 
also  NBC  v.  United  States.  319  U.S.  190) . 

155.  In  this  connection,  we  stress  that 
we  are  not  committed  to  the  status 
quo — to  protecting  existing  Investment 
against  new  technological  advances.  The 
whole  history  of  this  art  has  been  (me  of 
great  change,  from  radio  to  television  to 
perhaps  tomorrow  satellite  broadcasting 
or  laser  communication.  It  may  be  that 
CATV,  if  allowed  full,  unfettered  growth, 
would  prove  to  be  an  excellent  supple¬ 
ment,  bringing  additional  service  and 
diverse  programing  to  millions  of  people 
in  built-up  areas  who  can  afford  It,  with¬ 
out  detriment  to  the  provision  of  addi¬ 
tional  local  broadcasting  service  to  the 
entire  nation.  If  so,  the  Information  ob¬ 
tained  In  the  hearing  process  will  pro¬ 
vide  that  Indication,  and  will  be  the 
basis  for  authorizing  such  growth.  But 
we  cannot  make  that  judgment  In  the 
record  now  before  us — and,  Instead  of 
the  above  picture  of  wire  television  as  an 
excellent  supplement,  there  Is  the  pos¬ 
sibility  that  the  nation  might  find  itself 
with  a  system  half  wire,  half  free,  which 
is  destructive  of  the  larger  goals  of  addi¬ 
tional  networks,  additional  outlets  for 
local  expression,  and  which  provides  in¬ 
creased  service  to  some  In  the  city  at 
the  expense  of  those  In  the  rural  area  or 
those  who  cannot  afford  to  pay.  It  Is, 
we  think,  time  to  get  the  facts,  and  In 
light  of  the  service  presently  available, 
there  is  time  to  get  the  facts. 

156.  Accordingly,  it  is  ordered.  This 
4th  day  of  March  1966  that  the  rules 
contained  in  Appendix  D  below  are 
adopted,  effective  April  18,  1966;  Pro¬ 
vided,  however,  That  the  provisions  of 
I  74.1103  are  not  effective  as  to  exist¬ 
ing  operations  of  nonmicrowave  CATV 
systems  until  sixty  (60)  days  thereafter; 
and  provided  further,  That  the  provi¬ 
sions  of  1174.1105.  74.1107,  and  74.1109 
are  effective  Immediately  upon  publica¬ 
tion  In  the  Federal  Register. 

It  is  further  ordered.  That,  pursuant 
to  section  403  of  the  Communications 
Act,  all  CATV  systems  in  operation  cm 
April  18,  1966,  shall  within  thirty  (30) 
days  thereafter  file  with  the  Commission 


the  information  described  In  paragraph 
99  of  this  report. 

It  is  further  ordered.  That  the  pro¬ 
ceedings  in  Docket  No.  15971  are  not 
terminated  and  that.  In  light  of  the 
comments  on  Part  n  of  Docket  No. 
15971  and/or  such  further  proceedings 
as  the  Commission  may  order,  amend¬ 
ments  may  be  made  to  the  rules  set 
forth  In  Appendix  C  below  or  additional 
rules  may  be  adopted. 

It  is  further  ordered,  That  the  pro¬ 
ceedings  In  Docket  Nos.  14896  and  15233 
ar'  terminated. 

Released :  March  8, 1966. 

Federal  Communications 
Commission," 

[seal]  Ben  F.  Waple, 

Secretary. 

Appendix  A 

Comments  and/or  reply  comments  on  Part 
I  and  paragraph  50  of  this  proceeding  were 
filed  by: 

AFL-CIO  Affiliated  Labor  Organisations. 
Allied  Artists  Television  Corp. 

American  Broadcasting  Co. 

American  Cable  Television,  Inc. 

American  Farm  Bureau  Federation. 

American  Telephone  and  Telegraph  Co. 
Aroostock  Broadcasting  Corp. 

Association  for  Competitive  Television. 
Association  of  Maximum  Service  Telecasters, 
Inc. 

Black  Canon  Broadcasting  Co. 

BonnevUle  International  Corp. 

Clearvlew  of  Georgia,  Inc. 

Columbia  Broadcasting  System. 

D.  H.  Overmyer. 

Bntron,  Inc. 

Eastern  Educational  Network. 

Fuqua  Industries,  Inc. 

OTAE  Service  Corp. 

Houston  Post  Co. 

International  Telemeter  Corp. 

Jack  O.  Gross,  d.bA. 

Gross  Broadcasting  Co. 

Jerrold  Electronics  Corp. 

Journal  Co. 

Joint  Comments  of  Stations  KHOU-TV, 
KOTV.  KXTX.  WANE-TV,  WAVE-TV, 
WFIB-TV.  WmV,  WISH-TV,  WJXT,  WMT- 
TV.  WNOK-TV,  WTOP-TV. 

Meredith  Broadcasting  Co. 

Mesa  Verde  Broadcasting  Co..  Inc. 
Micro-Relay.  Inc. 

Midwest  Television,  Inc. 

Mobile  Video  Tapes.  Inc. 

National  Association  of  Broadcasters. 

National  Association  of  Educational  Broad¬ 
casters. 

National  Broadcasting  Co. 

National  Community  Television  Association, 
Inc. 

National  Educational  Television. 

National  Farmers  Union. 

National  Grange. 

Phillips,  Nlser,  Benjamin,  Krlm  St  Ballon. 
Rogers  TV  Cable.  Inc. 

Rust  Craft  Broadcasting  Co. 

San  Diego  Telecasters.  Inc. 

Smith  St  Pepper  (on  behalf  of  over  160  CATV 
systems). 

Snyder  St  Associates. 

Springfield  Television  Broadcasting  Corp. 
Storer  Broadcasting  Co. 

Superior  Broadcasting  Corp. 

Taft  Broadcasting  Co. 

Telersma,  Inc. 


*  Statements  of  Commissioners  Bartley, 
Cox,  and  Loevlngar  are  filed  as  part  of  orig¬ 
inal  document. 


Triangle  Publications,  Inc. 

Tri-State  TV  Translator  Association. 

Trans  Video  Corp. 

TV  Gable  Service  of  Abilene.  Inc. 

United  States  Independent  Telephone  Asso¬ 
ciation. 

West  Central  Broadcasting  Co. 

Westlnghonse  Broadcasting  Co..  Inc. 

Western  Slope  Broadcasting  Co..  Inc. 

WOAL  Television,  Inc. 

WJAC.  Inc. 

WKBH  Television,  Inc. 

WTVY,  Inc. 

William  L.  Fox. 

Appendix  B 

SUMMARY  or  COMMENTS  ON  PAR.  SO 

National  Community  Television  Associa¬ 
tion  (NCTA)  urges  that  a  rule  along  the  lines 
of  the  policy  adopted  In  paragraph  49  and 
proposed  In  paragraph  60  U  “completely 
arbitrary,"  “unnecessary,"  and  “would  be  a 
virtual  prohibition  to  provide  CATV  service 
In  such  communities"  (NCTA  comments,  pp. 
16-14).  By  way  of  support  NCTA  quotes  at 
length  (NCTA,  exhibit  B,  pp.  14-23)  from  the 
discussion  in  the  Selden  Report  concerning 
“CATV  In  Three-8tatlon  Markets”  (pp.  84- 
86)  and  from  the  Fisher  Report  concerning 
the  effect  of  noncarrlage  on  audience  and 
revenues  where  there  are  three  or  mare  off- 
the-alr  program  alternatives  (pp.  91-92). 
NCTA  states  that  the  Selden  and  Fisher  con¬ 
clusions  "show  conclusively  that  there  Is 
absolutely  no  basis  for  allegations^*  CATV 
as  an  adverse  factor  In  the  potential  develop¬ 
ment  of  UHF  television  In  large  cities” 
(NCTA.  Exhibit  B,  pp.  22.  32) .  NCTA  asserts 
further  that  there  Is  no  criterion  for  deter¬ 
mining  whether  a  CATV  system  might  at 
some  time  have  the  effect  of  delaying  con¬ 
struction  of  a  UHF  station  In  a  three-station 
market  (NCTA  comments,  p.  14,  Exhibit  B, 
p.  61 ) .  Finally,  It  states  that  the  existence 
of  a  CATV  system  In  a  community  has  not 
In  the  past  prevented  construction  of  a  suc¬ 
cessful  VHF  or  UHF  television  station  In  the 
community  (ibid.). 

Other  comments  on  behalf  of  CATV  Inter¬ 
ests  challenge  the  proposed  par.  50  rule  prin¬ 
cipally  on  the  ground  of  alleged  lack  of  Juris¬ 
diction  over  CATV  systems.  It  Is  asserted  In 
addition  that  CATV  will  help  UHF  by  provid¬ 
ing  good  quality  reception  to  an  immediate 
audience  prior  to  all -channel  set  saturation. 
Because  of  this,  some  UHF  permittees  In 
major  cities  have  indicated  no  objection  to 
CATV  entry.  It  Is  further  asserted  that  the 
success  of  Independents  will  ultimately  de¬ 
pend  on  their  etolllty  to  provide  a  program 
service  which  will  attract  viewers  and  adver¬ 
tisers.  International  Telemeter  Corp.  states 
that  If  and  when  CATV  systems  are  estab¬ 
lished  on  a  broad  base  in  large  metropolitan 
areas,  they  may  well  be  utilized  for  Pay-TV 
operations  as  an  adjunct  to  .other  forms  of 
wire  television  (Telemeter  reply  comments, 
p.  11).  But,  Telemeter  adds  (Ibid.),  “this 
Is  not  to  say  that  the  public  Interest  will 
not  be  served  by  the  result  •  •  “the 
multiplicity  of  services  via  wire  television 
systems  can  only  serve,  not  harm,  the  public 
Interest." 

The  comments  of  the  American  Broad¬ 
casting  Co.  (ABC)  support  the  proposal. 
ABC  states  that  a  CATV  operator  In  a  market 
such  as  Philadelphia  could  carry  the  several 
New  York  Independents  to  the  very  serious 
detriment  of  the  local  Philadelphia  UHF 
stations,  and  that  the  carriage  and  nondupll- 
catlon  rules  presently  adopted  by  the  Com¬ 
mission  are  not  truly  responsive  to  the  “un¬ 
expected  fractlonallsatlon  of  the  audience 
Interested  In  Independent  programing.'’  ABC 
therefore  believes  that  the  Commission 
should  “establish  the  areas  or  sones"  nor¬ 
mally  to  be  served  by  television  stations 
and  delineate  the  circumstances  under  which 
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station,  on  thesy*^  2^ewem-tho« 

only  brings  Its  service  areas  with  a 

fortunate  enough  to  U  ^  furnl8h  an 

large  enough  l<J^^PUying  of  CATV  cable, 
economic  basef  orthe  laying  guch  areas 
and  then  only  those  living  « 


_ .  _T  _ _  Westing*  o*  for  eel 

Who  can  afford  to  PV  CATV  stations 

house  asserts  that  transforming  P0^  , 

has  the  obvious  potential  ^  re-  existing 

itself  into  pay  company  systems 

cent  news  reports  that  un  to  op- 

^“*"”1"^“  S  sts.“  5SV 

successful  major  CATV  sys  television  selves. 

So'ooo 

SrnJrm  *gS 

stresses  ae  w»  franchises  are  granted  in 
that  once  CATViran  tructlon  of  the  saCTam 

the  larger  markets  and  t  ^  those  and  * 

,_.tems  1*  commenced  pu™«  nractlcal  audlen 

and  polltlcal  vlewpolnt.aW^n  ln  those  areas,  nel 
tlve  control  of  th  f1art  supported  the 

Storer  Broadcasting  Co.  also  deflnlte  inform 

proposal  becausejt  asserU.tere^  impor 

probability  of  d  the  Commie- 

l  development  ln  such  permit  events  as  pro 

!  »lon  cannot  ^rou*hm^on^netb  newt 

>  to  occur  which  Jeopardise  looking  toward  A“ 
1  CongreMandtheCommdMl^^1^  lntv.  pr0po 
r  a  competitive  nation wld  urges  systei 

-  that  there  1*  ah  the  interim  period.  Pay01 

,t  to  "hold  the  llne  signals  to  the  major  clear 

io  on  importation  of  dls  ,.^MaQt  8tampede''  ctal 

si  markets  where  CATV  the  in-  comi 

L  into  these  ®^,.mlg^nce  "potehtlal  not  1 
[F  dependent  of  competitive  pro-  tn  t 

re  “through  lmP°r^^  .  Urm,.'  (Storer  00m-  tele 

v-  gramlng  "heq^term.  ,  tl 

n-  ments.  p-  t2)  ■  effective.  It  should  be  P* 

Us  the  policy  »■  to  be  M  independent  log 

ng  applied  to  aflUlat^  a*  *^  d  ^  extended  lh  < 
tjHF  stations,  and  that  It  snom  ltte,  sub 

£  ro  CATV  jry^h-^,  for  audience  «P< 

of  upon  which  the  UOT  a  xjET  station,  the 

*  3 

jre-  systems  In  nearo  station’s  audience 

Srs*s  -  •  s 

e  a  basis."  (M  at  P-  1  '  lmum  service  Tele- 
ee  *  ABTS1ot)  Midwest  Television.  XM.  J 

n^B  ?t5wwe.t^Si'  the  joint  oommenlaof 

the  TV.  WKLE  ^  (joint  coroment.1  ^1 

mer-  WNOK-TV.  WTOP-TV  (jo^^^  proCedures  U 

i  ex-  urg«  the  adoptio  ,  paragraph  60.  • 

b  an  going  heyond  thoee  pro^^^  £  Midweefa  o 
third  the  ^tual  bMl.^  m  part  («*  » 

rated  comments  have  bee  ^  AM8T  cites  the 

lthln  pars  81-41)  -.t^mn' station  In  Uock  Haven.  « 

s  not  experiences oftheU»y  Greenfield.  ' 

met-  Pa..  andof  OT^tationJw^^ 

iffllla-  Mass..  In  the  f»«e  importation  of  out- 
appli-  AMST  a“ertf.„th,ntdeSndemt  television  sta- 
today  side  large  ^ty  'n  P^  obstacle  to  the 
ms  as  tlons  by  CATV  ^oJ^annetWork.  slnoelt 
X  and  development  of  a  “^pment  of  the  UHF 
ell-es-  will  V  also  state, 

major  stations  in  CATV  Into  larger  cities 

station  that  ^roat  to  the  development 

have  Poe®saBU*™  ™  ^lce,  citing  in  support 
.  major  of  network  UHF  Commission  or  to 

ist  the  statements  made  to  t  ^  ttng  Co.. 

limited  permittee  of  _!.«  8tatlon  ln  Char- 

wtwork  wcCB^TV,  a  nw^  ^plosive 

lotte,  N.C.  aaue  ar^. 

^7  the  B^wth  of  fATVm  ^  ^Lpalgn-DanvUle 
htt  can 

ie  other  area,  the  WCIA  serv  ^  ^i).  The 

st  CATV  san  Diego  area  (***  '—■  .^gals  to  bring 
s — thoM  joint  comment,  a^rt  that  propo^  M 

with  a  multiple  distant  signals  into  a 
mlsh  an  Wavne  Ind  .  OolumbU.  S.C  .  Jacww 

rv  cable.  ^  and  Indianapolis,  Ind..  Jeopardise 

cb  areas  vllle.  na, 


or  foreclow  the  SSnSS 

stations  in  these  area*^  Mrvad  by  ^e 

point  out  ^^  --Q.gfockton  stations.  CATV 

existing  Sacramento-»tocavM  oom- 

tystema  have  been  commu- 

menced  operations  toj *  J^mchlses  have 
nltles,  and  least  18  more- 

been  filed  or  proposed  m  a  to  them- 

mcludlng  8^““!^ntSJbe®  of  houwhold. 

selves;  t^‘(?^SmStle»  U  more  than 
in  these  cities  anew  portion  of  the 

350.000.  representing ‘  \nree  existing 

audience  now  ■"T*®  L-mmerclal  stations 

Sacramento -Stock  portion  ofthe 

and  a  still  more  sunsvan  KPHU. 

audience  which  you  ___  station  on  Ghan- 
the  newly  authorised  t  —  the  permittee 
nel  39  in  ^I^.^tlo^ln  Sacramento  has 
for  the  new  UHF  siaw  Council,  the 

Informed  the  «**£®“t°aS2l.  from  San 
1  importation  of  °u^d  V^Angeles  stotlons. 

*  ^^/^OT^ststlon  to  survive  comments 

l  Midwest,  and  toe  Joj»  »  CATV 

proposed  the  t“terma  ^  extend  the 

*  system  '’television  broadcast  station 

d  signal  of  ^  rontour  except  upon  a 
i  beyond  Its  Gra^e  (a\  that  there  are  spe- 

r  clirandfuU9jojngJ>  ^t  the 

ctal  clrcumstences.  plated  and  does 

,  community  Is  remote  an  ^  to  receive 

£  n^ave.and^ot^*P^d^OT 
“  m  the  future,  direct  on  w  operation 

t  Revision  service;  'gutter  the 

If  of  the  CATV  sys  •  catV  systems  operat- 

bc  operations  °i  aU  oto  proynwed 

,nt  l^orfranchl^  «J^“uW  not  pom  a 
.  m  the  area  In  queowu  ,  the 

£  £•»»»«• 

oce  expansion  of  any  _ew  chF  service  In  the 
on.  the  developmentof  n  ^  foregoing  rule 
S  area.  AMST  ^mediately  upon 

ng  should  be  mad6  ®®^^  uld  be  made  appU- 
Sfi  1U  publication  and  toou^  propoaed  on  or 
for  cable  to  all  OATV^  ” J  of  the  relearn 
lt v  after  April  38.  first  report  tod  order 

of  the  Commission  .  first  i~oUce  of  pro- 

^  and  1U  notice  of  mqnlryan  ^  alter - 

itlve  poeed  rule  making. _ gatlsfactory  approach 

native  but  “uch  MtlYity  since  April  W 
rele-  in  view  of  the  CATV  act  ^  ^  (a)  ^all 
inc  would  be  to  applj  the  operative  on 

,0,  CATV  system,  whlch^om  ^  r^gard- 

‘  °  or  after  the  publication  01  w* 

S5r.  IMS  Of  the  date  Of  frtoCh^and^)^  ^ 


rem  oTto.  -i"  -  *SS?Sr. £ ‘dato' 

CATV  system  operating  thereafter  sub- 

Ucatton  of  the  wm  ^  ^  number 

stantially  expands  Its  U  increases  the 

of  Its  subscribers  OT 

number  of  •^^J’^and  Westlnghouse 
m  reply  comment.  JBC^  propoMLl  would 

assert  that  their  >“>*■  .  . 'le8t  because  It 
better  serve  the J>'i«UDrohlblt  the  develop- 
bas  been  ^roM^toere  lt  oould  ad- 

ment  of  ^  n  publlc  Interest  but 

versely  affect  toe  .^'’jL^opment  where  It 
not  to  prohibit  lto  ^  Mfect  upon  the 
could  have  Utile  _  ad ve  m8y  well  be 

public  interest  and  wb  th  ^  services 
l  substantial  pubhc  ^^°^at  lt>  interim 
in  Its  reply.  A^f*L^J\he  effect  of  being 

■  and  cannot  be  expecteu  ^  area  tele- 

5  future,  direct  °ff‘^  ^  nrovldlng  of  flU-ln 

,  vision  service  and  (b)  service  of 

,  service,  improving  the  ofT-the^  ^ 

e  local  and  area  teleyla  gontours  where 

within  their  normid  wverag^  d-lrable 

*  for  terrain  or  similar  remo  Jt  further 

*  quality  of  service  Is  not  r*y  ^tuatlons  in 

-  argues  that  that 

^  tw»»» «»•  — - 


leave  It  open  to  the  catv -»4.poUoto*  will 
make  such  a  showing  AvJ^tr*preneur  40 
ABC  and  Weetlnghouae^^^*®*  th*t  ““ 
are  Inadequate  b£a!£!  Procodure 

most  to  protect  only  those  coml^  ,at  th® 
area*  which  could  ultlm*!!S.^Mlunltl08  or 
vision  station*;  that^^i!  ^Tf.four  tele- 
muni  ties  or  area*  th?I?*!?  toose  ccm- 
muat  already  twallave^  t^*TU,on  *tatloi“ 
and  the  third  InWnent  *" 

Pneed  rule  would  apmv  nni.1  ^at  **•  pro- 
contour*  of  those  exhuinJ^T,  V1  ***•  0nwl®  A 
tlona.  AMST  states  thitfh^  1funln®nt  »ta- 
at  leaat  in  the  lntert^  *£?***•  00  rwa°n— 
retard  CKF  deveiop^^*1®"  CATV  to 
And  that  it  1*  entirely  nJfL  !  m*rket 
system*  in  doaen*  of  ■mJ?^lb,e  for  CATV 
blanket  most  of  th?  i^„Caminunltl<»  to 
the  station1*  service  ar^  Potential  in  ; 
contour;  and  thatth^^00*1*^  0rade  A  j 
effectively  denied  to  **•  »ry  i 

P°««lbly  the  difference  betw«LDHP  14111011 —  5 

failure,  and  at  leaat^h? 512“  *Urv,v*1  and  fl 

sr*"* ^““••^■iKsrpSss;  * 
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*ULES  ANO  REGULATIONS 


COMMISSION'*  MXMOSANDOM  ON  rr. 

TIOM  a  4- .  _  ON  ITS  J UbISDIC* 

TION  and  autrositt 


UsS*"!,1.  states  S^^toatlon.  Act  W 

Act  U  the  regulation tor*intertt*^P°*e  <*  the 
commerce  in  commL«« 

"toio.  and  thaTTX?.U?,D  by  »*"»  and 
purpose,  authority  otTr  1*DUJr  Achieve  this 
centralised  In  the  ^  *.UC(h  commerce  is 

(J7M.0.  in,  isnsrs  4ss?>  * 

or  this  Act"  shall  anni«  *1  „  P«»vl*ion* 

communication  by  ^  deor^L,^  toterstate 

to  all  person.  eiL£l  S"**®  8  *  *  and 
States  in  such*?!!™  w,thln  the  United 
These  term.  «  drfl^?Un,cat,on  *  * •? 
Act.  Section  3(af *  of  the 
tlon  •*  the  "transn^^oT^  ,co^tmlca- 

nfd*!fUnd  ot  a11  hinds  *bv  Jia  nt  1*  plcturee, 
or  other  like  conn^ti!  °7  “®  ot  wire,  cable 
of  origin  and  tbe  P«KS 

including  all  lStrument^i^.  tran*nl88lon. 
fppartu*.  and  IUo8’  facilities.  ] 

the  receipt,  forward?!!!  (anion6  other  thing*  3 
mumcaMon*)TtoSde^Jnd  ^ delivery  ofoS?.’  ' 
8,011 "  Section  8(b)deflii*e  ^  tnam ^  4 

b7  radio  a*  the  -tra™  Commutocatlon 
°f  •  *  •  picture.  ^  toanamlsaion  by  radio  ■ 
including  all  in-t!?d  8041114,8  of  all  kind*  11 

wou?cl *  seem*to  £  deflnl-  (" 

but  Uut  CATV  to  be  no  Quettlnn 

«ate  *£!  engaged  tL  inter-  an 

p»ey  transmit  "plcturL  bI„,,Wlr*  **  r*dto-  “* 
hy  aid  of  wire  ’  .n^**  and  aound*  •  •  •  — 

4,88  *  *  •  (used  fori  V*.  "ln8trumentali-  <W 
forwarding,  /  »•  receipt,  P« 

?’-VSri^2*"=SS:  “ 
o^«^unlcauon^^t^(^  S 

IT* _  '■  10* 


tatlons  Moreover.  CATV _ _ 

,uto  communSuor^1reC0.I!*tltUte  lnt«r- 

sSW-sSrate 

rr  w strss  SjWpw  a 

Telephone  Ob???Sc ' C*plt4U  CTty 

s  r»sr£?sraT»£s 

d®  A  not  estabUsh  that  th«*l^!n  one  8t»t*  does 

Witocu  h«Urt«nu"  C»  fco^munlc«Uoi» 

>  *Z  “  n  eyen  though  all  the  r^TilTr.  8  Jurlsdlc- 

•  to  within  the  conflnee  of  oVe^ti *  **  "•  locato<« 

le  A  ^m*4e  Telephone  c^  /^t,  ^‘“fomla 
rerv  *?*  (C.AJ5.C.) ;  Ward  v  Nnrtk^’  828  p-  3(1 
^  Phone  Co  .  800  »  !? orthern  Ohio  Tele-  . 

a  £a«a*¥iiwSi?a 

■lgiial*  they  carry  ^lar^.K  *tatlon8  whose  * 
°o  y.  ffCC,  «jy  Publishing  p 

IC-  and  hence  constitute  ’in*1,  517  (C-A_D.c.) , 
“Mon  by  srtr^t!  S*”4*4*  communl-  « 
the  Act 

87  ®®e  American  Trucking  AssocTatin^*  ’  8(a)>-  44 
•  W^*w 844  ^  306.  3^f  . Aeration  v.  United  w 

Id  Hy  to  ado p Mh e 'niLM^  r^^*100  ^  author-  “ 

is  of  inquiry  and  - Proposed  In  the  notice  21 

U  ‘'Provisions  of ,  8-  the  2, 
2  rr1**  40  °ATV  i^rstem* 1  th^*  “*  40  *>• 

-  r°i*  Ac 

*  nbl*  and  (r),  307fbl  sis  •!»  888  W*  flti 

d  ®ut  the  crucial  )  1  8l8’  817-  and  508  Tn 

«  ^^(hirv^css^,:0^  *pp^  to^i  s 

"  the  notice  and  the  i^h>  _ ^  (r).  As  ^ 
»  Bos.  14886  and  7&23S  °*t,*r  ,n  ^ 

■  exlsteooe  and  growth  S  «>•  the 

t-lueaten  to  Impede  -ran*,  n  ®ATV  systems  reel 
“^on-s  u>1*£Tod  ^“tton  ^  the  com- 
Policies  under  sections*?"1*^?11®04  P*»n  and  *U*1 

SJ1  “to  ordeo  «  *S”5*2JU-  ”*•  ^Dd 

tain  Transmit! — '  («ae  Chrter  Moun-  alvs' 
**•  (C-AJ).o.)(0wt  aen^ann^0,  821  P-  *d  40  48 

The  CkxnmiMiic^i^,  authn  CJud 

timu  4(i),  808(f)  303fh'?tli?!itLJuto*r  ac-  n*°® 

Perform  any  and^S  **<r)  to:  tlon 

and  regulation*  and  ls^!?'  841011  miee  8ch« 

Inconsistent  mtb  M  °rt8r8.  not  equil 

«*•  s„”;'  >»  ««*-  S*  i 

*u°h  regulation/ ^  V  1,8  (4<l>):  CATt 
with  law  as  it  not  Inconsistent 

^ut  «utorf.ren^;^n80~y  to  p^.  ^ 

carry  out  the  nmJi?i®en  84atlon*  and  to  b* 
(303(f));  Provision,  of  this  Act  •  .  .  »  8P« 

Betabllsh  area*  or  _ _ _  4,688 

•ny  station  (303(h))’  .!!!?  40  **•  aerved  by  Broad 
and  regulations  and  nrm.  i?^*^8  8uch  rules  Batloi 

—  -  Prescribe  such  restrlc- _ 

mias^u.  .B  .. 


•WD/ 

s«— — *  ww 

provisions  of  thls  Art^?7.  ^^rry  01,4  the 

(  so* 

*"<*)>  withes  IZtJZ*0™  1  “to 

P«raon#  coming  within  °?nin'JnlcaWonA  or 
1  urlArf i *■  iZlT 7s_*  wiunin  the 


lc*' 

l08*  effectuating  the  **“  .Commission  in 

tlon  of  broad^/“L“d  eQulUbl*  dlstrlbu- 
tra-  307(b)  .•  The  Comm  i««?all-ed  for  ***  "ectlon 
°na  Issue  rule.  eeUblS^t100  *  8Uthorlty  to 
ure  served  by  •!*?*« n®  to®  area  or  sone  to  be 

He-  eludes  the  Dow-r*?^0*1  tor  tol*  purpose  in 
tod  the  rules  by^  "anyt0p^^n“t/nWn«*ment  of 
nla  and  602  of  th!  T00  (•ectlon*  3l2ib) 
to  Hence^ci,-^8  Ocmmunlcatlon.  Act) 
le-  authority  to  preecrlhBPhf*e*’  **  PeHeve,  the 
«■  Uon.  under  whETJK  £  toe  condl 
be  extended  beyond to**8!  may 
aerved  by  the  “**  °r  *>ne  to  be 

7.  rssxrs^s^Sfr  -  - 

).  lty  to  take  neceesarv /»nii  todudee  author- 

d  “*•  Act  aru^to  linCOn8l84en4 

•ectlon  307(b)  by  CATV  *ruatratlon  of 

!  psstpos 

■  Act  Of  1834  was  toLcurs^h  Ootnmunlcatlons 
®ta  of  radio  to  ah  peonl7 ® um  *»«•- 
To  that  end  Comr*i!?P“Jrf  toe  United  States 
canons  Co^Sto!  l°tTed  the  Communl- 

~srsrvs±i~*Siv&£ 

nl«ardly  but  exp^y^^m^on  not 
•lye-'  powers,’  tffSSmUsJSJ  h"®oniPr«h*n- 

dudni'JiSIlSlSS!  8°«^,S 

808  la  not  ftWaS  L^°*)  “to  a^rtlon 
CATV,  an  ’■lnt««!?a  "  op^uon  of 

^  •towhlc^^.^^Uon  by  > 
cable.  Thj*  authorlty  j^”18  «  «PPU- 


.uf1^  111 

mission  of  ths/^^f*481  *o  ths  tranT 
toe  definition  of^roLm!?  ?enc®  fall  within 
to  secuon  3(b).  h?^?  !®841011  hy  radio” 

to  consider  this  »roJ?*e*88,  4  la  unnecessary 

Sft «  »•  OoouataS?j2Ll'*> ,  *“  u» 
CATV  operations  cli/rlv  f.n^0^8  ^noe 
their  4nd/or  aectlon  3(bT  s^J^!?111  8ectlon 

■*«-  -«» i  u  tssfirsns 


- —  -  -  -»«•«  resinc- 

question  Of  the  Onmm<  . 

“«1  propo^  rm.  m^toe  notice  of  inquiry 

docWne  wae°!^?S2M  0lf  toe  Capital  CJlty 
toe  WO  amendm^S  ^to 

106  Congressional  ?°*(h) .  See 

•It  lsTw*  SSL®*®?  •*  6288. 
toto‘ng  the  nlrS'cSS11^1!!"144  111  ««- 

pommerce  CkSSSSX  Bitentau 

Ing  the  Supreme  chn**^  American  Truck - 
provisions  of  ths  Motor  r>re  led  eolely  upon 
to  the  clrcunuTun^!^rrter  Act  that 
3  and  3  of  theo!*?*’  “*“off°u*  to  sections 
Par*  48  UB  C  2j^?Un‘Catlon8  Act  do^ 

474^®c  iMan^i»3  (^rtfid!hV(i9)  Bito 
4  to  addition  as  nn*!!\4dd  to) . 

«*u  Uu  potiSL  **  “>•  ooaot.  am 

317.  and  608  (and  oartll!!^;  •‘•to).  310.  818 
la  tlon*) .  '  d  oert“n  Commission  regu- 


cable.  This  au«m/?l,proT,8lon8“eappU 

•  ■*««« 

Mces  in  the  Act.  United  8t*t  °ATV  pnc' 
^Mo-tip,  00,  3S,  M 
nr~m.Uat 


:  m  «  pr-j. 

torn  provided  in  ^f*P4  88  °toer 

ftom  time  to  time  as  to*  °°minl*sioi 

torast,  or  neceasltv  ^.j^Hc  convenience,  in- 
4  Section  Stores  shall  — 

Act  of  1M7  Md  fTOm  toe  Radio 

40  amend  the  lUdmA^i?  preceding  bill. 
legUUUve  lnten/^!  IMl»J  the 

before  the  Houi  ^.m!!^1*8  00  HJ*  8688 
and  y£e^^*  081  Merchant 

40-41.  ea.  88th  Cong..  1st  earn.,  pp 

138^^’C8)Uh??!aJL',0C’  1M  P  3d  124 

hensive  scope  iff  "»  Intended  comp“’ 
the  followln*Cw!I?af!<>n  authority  see 
Batoo  Act  of  1827* wh^  ^tT1  h*8*08!  °f  the 
aubstantlal  respects  in  h»^*!^n*cted  in  all 
Act  of  1834  i3hrv!!.™  4b®  Communications 

°™  >*n.  R«e- 

PP-  3. 8.  p  88411  Cong.,  1<t  ,,,, 


«°«*Al  REGISTER,  VOL  31  mo  .. 

7  THURSO  AT,  MARCH  |y,  |m 


4568 
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310  UB.  100,  218-219,  where  the  Supreme 
Court  stated: 

True  enough,  the  Act  does  not  explicitly  say 
that  the  Commission  Shall  have  power  to 
deal  with  network  practices  found  Inimical 
to  the  public  Inter  eat.  But  Congress  was 
acting  In  a  field  of  regulation  which  was  both 
new  and  dynamic  •  •  •  While  Congress  did 
not  give  the  Commission  unfettered  discre¬ 
tion  to  regulate  all  phases  of  the  radio  In¬ 
dustry,  It  did  not  frustrate  the  purpose  for 
which  the  Communications  Act  of  1934  was 
brought  Into  being  by  attempting  an  Item¬ 
ized  catalog  of  the  specific  manifestations 
of  the  general  problems  for  the  solution  of 
which  It  was  establishing  a  regulatory 
agency.  That  would  have  stereotyped 
the  powers  of  the  Commission  to  specific  de¬ 
tails  In  regulating  a  field  of  enterprise  the 
dominant  characteristic  of  which  was  the 
rapid  pace  of  Its  unfolding.  And  so  Congress 
did  what  experience  had  taught  It  In  similar 
attempts  at  regulation,  even  tn  fields  far  leas 
fluid  and  dynamic  than  radio.  The  essence 
of  that  experience  was  to  define  broad  areas 
for  regulation  and  to  establish  standards 
far  Judgment  adequately  related  In  their  ap¬ 
plication  to  the  problems  to  be  solved.' 

To  the  same  effect  in  other  fields,  see  Hous¬ 
ton,  East  and  West  Texas  Ry.  Co.  v.  United 
States,  234  U.S.  342;  United  Statea  v.  Wright- 
wood  Dairy  Co.,  316  US  110;  United  States 
v.  Pennsylvania  R.R.  Co.,  323  US.  612; 
American  Trucking  Association  v.  United 
States,  344  US.  296;  Public  Service  Commis¬ 
sion  of  State  of  New  York  v.  Federal  Power 
Commission,  327  F.  2d  893, 897  (CAU.C.)  .* 


'The  Court,  In  referring  to  provisions  of 
the  Act  such  as  sections  303  (g).  and  (r), 
stated  (319  US.  ait  217-216) : 

“These  provisions,  Individually  and  In  the 
aggregate,  preclude  the  notion  that  the  Com¬ 
mission  is  empowered  to  deal  only  with 
technical  and  engineering  Impediments  to 
the  ‘larger  and  more  effective  use  of  radio  In 
the  public  Interest.’  We  cannot  find  in  the 
Act  any  such  restriction  of  the  Commission's 
authority.  Suppose,  for  example,  that  a 
community  can,  because  of  physical  limita¬ 
tions,  be  assigned  only  two  stations.  That 
community  might  be  deprived  of  effective 
service  In  any  one  of  several  ways.  More 
powerful  stations  In  nearby  cities  might 
blanket  out  the  signals  of  the  local  stations 
so  that  they  oould  not  be  heard  at  all.  One 
station  might  dominate  the  other  with  the 
power  of  Its  signal.  But  the  community 
oould  be  deprived  of  good  radio  servloe  In 
ways  lees  crude.  One  man,  financially  and 
technically  qualified,  might  apply  for  and 
obtain  the  licensee  of  both  stations  and  pre¬ 
sent  a  single  service  over  the  two  stations, 
thus  wasting  a  frequency  otherwise  available 
to  the  area.  The  language  of  the  Act  does 
not  withdraw  such  &  situation  from  the 
licensing  and  regulatory  powers  of  the  Com¬ 
mission,  and  there  Is  no  evidence  that  Con¬ 
gress  did  not  mean  Its  broad  language  to 
carry  the  authority  It  expresses  " 

'  The  Public  Service  Commission  case  sus¬ 
tained  the  power  of  the  Federal  Power  Com¬ 
mission  to  issue  temporary  certificates  to 
protect  producers,  although  section  7(c)  of 
the  Federal  Power  Act  expressly  authorised 
such  action  only  to  protect  customers,  on  the 
basis  of  the  broad  provisions  of  section  16 
of  that  Act  which  are  virtually  the  same  as 
section  303  (r)  of  the  Communications  Act. 
The  Court  stated  (327  F.  2d  at  897) :  "All  au¬ 
thority  of  the  Commission  need  not  be  found 
In  explicit  language.  Section  16  demon¬ 
strates  a  realisation  by  Congress  that  the 
Commission  would  be  confronted  with  un¬ 
foreseen  problems  of  administration  In  regu¬ 
lating  this  huge  Industry  and  should  have  a 
basis  for  coping  with  such  confrontation.'’ 


The  American  Trucking  case  Is  particu¬ 
larly  pertinent.  The  Supreme  Court  there 
sustained  ICC  rules  “aimed  at  conditions 
(trip-leasing )  which  may  directly  frustrate 
the  success  of  the  regulation  undertaken  by 
Congress.”  After  citing  sections  analogous 
to  section  307(b)  In  our  situation,  the  Court 
stated  (344  US.  at  311); 

Included  In  the  Act  as  a  duty  of  the  Com¬ 
mission  Is  that  “to  administer,  execute,  and 
enforce  all  provisions  of  this  part,  to  make 
all  necessary  orders  In  connection  therewith, 
and  to  prescribe  rules,  regulation,  and  pro¬ 
cedure  for  such  administration."  And  this 
necessary  rule-making  power,  coterminous 
with  the  scope  of  agency  regulation  Itself, 
must  extend  to  the  "transportation  of  pas¬ 
sengers  or  property  by  motor  carriers  en¬ 
gaged  In  Interstate  or  foreign  commerce  and 
to  the  procurement  of  and  the  provision  of 
facilities  for  such  transportation”  regula¬ 
tion  of  which  Is  vested  In  the  Commission  by 
202(a).  See  also  203(a)  (19). 

We  point  out  that  section  204(a)  (6)  of  the 
Motor  Carrier  Act  is  substantially  similar 
to  sections  303(r)  and  4(1)  of  the  Commu¬ 
nications  Act;  while  In  the  circumstances, 
sections  202(a)  and  203(a)  (19)  of  that  Act 
are  closely  analogous  to  sections  2(b)  and 
3(a)  of  the  Act.  Further,  the  Court  reached 
Its  conclusion  “despite  the  absence  of  spe¬ 
cific  reference  to  leasing  practices  In  the 
Act,"  stating  (at  pp.  809-310) : 

Our  function,  however,  does  not  stop  with 
a  sectlon-by-sectlon  search  for  the  phrase 
"regulation  of  leasing  practices’’  among  the 
literal  words  of  the  statutory  provisions.  As 
a  matter  of  principle,  we  might  agree  with 
appellants’  contentions  If  we  thought  It 
a  reasonable  canon  of  interpretation  that 
the  draftsmen  of  acts  delegating  agency 
powers,  as  a  practical  and  realistic  matter, 
can  or  do  Include  specific  consideration  of 
every  evil  sought  to  be  corrected.  But  no 
great  acquaintance  with  practical  affairs  Is 
required  to  know  that  such  prescience  either 
In  fact  or  in  the  minds  of  Congress,  does 
not  exist.  National  Broadcasting  Co.  v. 
United  States,  319  UB.  190,  219-220;  •  • 

Its  very  absence,  moreover,  Is  precisely  one 
of  the  reasons  why  regulatory  agencies  such 
as  the  Commission  are  created  *  *  *. 

See.  also.  Public  Service  Commission  of  New 
York  v.  PPC,  327  P.  2d  893,  896-97  (CA.D.C.) . 

Of  course,  the  rules  must  be  “reasonably 
necessary  and  fairly  appropriate”  for  the  pro¬ 
tection  of  the  regulatory  scheme.  Colorado 
Interstate  Oas  Co.,  v.  Federal  Power  Com¬ 
mission.  142  F.  2d  943,  962  (CA.  10).  See 
also,  American  Trucking  Association,  v.  U3., 
344  UB.,  at  314-315;  National  Broadcasting 
Co.,  v.  UB..  319  U.8.  at  219  (“Generalities 
unrelated  to  the  living  problems  of  radio 
communication  cannot  Justify  exercises  of 
power  by  the  Commission").1*  The  report 
and  order  in  Docket  Nos.  14895  and  15233 
demonstrates  the  appropriateness  and  neces¬ 
sity  of  rules  requiring  all  CATV’s  to  carry 
local  stations  without  duplication  for  a  rea¬ 
sonable  period.  Moreover,  the  Carter  Moun- 


"  The  Commission  clearly  has  no  Jurisdic¬ 
tion  over  bowling  alleys  or  theaters,  for  ex¬ 
ample,  as  an  admlnstratlve  agency  has  no 
greater  power  than  has  been  oonferred  by 
Congress.  Stark  v.  Wlekard,  321  UB.  288; 
NLRB  v.  Atlantic  Metallic  Casket  Co.,  206 
F.  2d  981  (CA.  5) .  Cf.  Peters  v.  Hobby,  849 
UB.  331.  However,  unlike  bowling  alleys 
and  theaters,  CATV  systems  Intercept  and 
extend  the  signals  of  television  stations,  and 
thus  have  a  uniquely  cloee  relationship  to 
the  regulatory  scheme.  Moreover,  CATV  sys¬ 
tems  are  engaged  tn  Interstate  commun ca¬ 
tion  by  wire  to  which  the  Act’s  provisions  are 
expressly  applicable. 


tain  decision  establishes  the  reasonableness 
of  the  requirements.  In  affirming  the  Com¬ 
mission,  the  Court  stated  that  “this  does  not 
appear  to  us  an  unreasonable  condition"  but 
rather  “a  legitimate  measure  at  protection  for 
the  local  station  and  the  public  interest"  (821 
P.  2d  359,  at  363-364) .  The  notice  of  Inquiry 
and  proposed  rule  making  similarly  demon¬ 
strates  the  validity  of  the  Commission’s 
concern  as  to  the  effect  of  CATV  on  inde¬ 
pendent  stations  and  programing  sources, 
as  well  as  on  the  development  of  UHP  In 
the  larger  markets. 

In  conclusion,  It  would  appear  that  under 
the  broad  regulatory  powers  vested  In  It  by 
the  Communications  Act,  the  Commission 
presently  has  Jurisdiction  over  all  CATV  sys¬ 
tems,  whether  microwave  Is  used  or  not; 
that  there  are  pertinent  provisions  of  the 
Act  applicable  to  the  exercise  of  authority 
over  such  systems  (In  particular,  sections 
1.  4(1),  303(f),  303(h),  803 (r),  807(b),  and 
403);  and  that  the  proposed  rules  and  in¬ 
quiry  represent  a  reasonable  exercise  of  that 
authority  In  the  circumstances. 

Appendix  D 

I.  Part  21  Is  amended  as  follows : 

1.  In  S  21.710,  paragraphs  (a)  and  (b) 
are  amended  and  a  new  paragraph  (1) 
Is  added  as  follows : 

§  21.710  Definitions. 

As  used  In  H  21.712  and  21.714: 

(a)  Community  antenna  television  sys¬ 
tems.  The  term  "community  antenna 
television  system”  ("CATV  system”) 
means  any  facility  which,  In  whole  or  In 
part,  receives  directly  or  Indirectly  over 
the  air  and  amplifies  or  otherwise  modi¬ 
fies  the  signals  transmitting  programs 
broadcast  by  one  or  more  television  sta¬ 
tions  and  distributes  such  signals  by  wire 
or  cable  to  subscribing  members  of  the 
public  who  pay  for  such  service,  but  such 
term  shall  not  Include  (1)  any  such  facil¬ 
ity  which  serves  fewer  than  SO  sub¬ 
scribers,  or  (2)  any  such  facility  which 
serves  only  the  residents  of  one  or  more 
apartment  dwellings  under  common 
ownership,  control,  or  management,  and 
commercial  establishments  located  on 
the  premises  of  such  an  apartment  house. 

(b)  Television  station;  television 
broadcast  station;  television  translator 
station.  The  terms  “television  station” 
and  “television  broadcast  station”  mean 
any  television  broadcasting  station  op¬ 
erating  on  a  channel  regularly  assigned 
to  its  community  by  i  73.006  of  this  chap¬ 
ter.  The  term  "television  translator  sta¬ 
tion”  means  a  television  translator  sta¬ 
tion  as  defined  In  i  74.701  of  this  chapter. 
A  television  translator  station  which  is 
licensed  to  and  rebroadcasts  the  pro¬ 
graming  of  a  television  broadcast  station 
within  that  station’s  Grade  B  contour, 
shall  be  deemed  an  extension  of  the 
originating  station. 

•  •  •  *  • 

(1)  Distant  signal.  The  term  “distant 
signal”  means  the  signal  of  a  television 
broadcast  station  which  Is  extended  or 
received  beyond  the  Grade  B  contour  of 
that  station. 

2.  In  S  21.712,  paragraphs  (b) ,  (c) ,  (d) 
(3),  (•),  (g),  (h),  (1),  (J)  are  amended; 
paragraphs  (1X4)  and  (k)  are  added; 
and  note  2  to  {  21.712  Is  deleted: 
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8  21.712  Authorization*  for  fixed  sta¬ 
tion*  to  relay  television  signals  to 

CATV  systems. 

•  •  •  •  • 

(b)  Notification  of  request  for  serv¬ 
ice.  Any  such  CATV  system  or  other 
subscriber  proposing  to  utilize  such  serv¬ 
ice  to  relay  television  signals  to  any 
CATV  system,  either  directly  or  Indi¬ 
rectly,  shall  notify  the  licensee  or  per¬ 
mittee  of  any  television  broadcast  sta¬ 
tion,  within  whose  predicted  Grade  B 
contour  the  CATV  system  operates  or 
will  operate  in  whole  or  in  part,  and  the 
licensee  or  permittee  of  any  100  watts  or 
higher  power  translator  station  operat¬ 
ing  in  the  community  of  the  system,  of 
the  request  for  service.  Where  it  Is 
proposed  to  extend  the  signal  of  any 
noncommercial  educational  television 
station  beyond  its  Grade  B  contour  Into 
a  community  with  an  unoccupied  re¬ 
served  educational  television  channel  as¬ 
signment  under  S  73.606  of  this  chapter, 
the  notice  shall  also  be  served  upon  the 
superintendents  of  schools  In  the  com¬ 
munity  and  county  and  the  local,  area, 
and  State  educational  television  agencies. 
If  any.  Such  notice  shall  Include  the 
fact  of  the  request  for  service,  Identifica¬ 
tion  of  each  CATV  system  to  utilize  the 
service  requested  (either  directly  or  In¬ 
directly  ) ,  Identification  of  the  commu¬ 
nity  served  or  to  be  served  by  each  CATV 
system,  and  the  television  station  (a) 
whose  programs  will  be  distributed  by 
each  such  CATV  system. 

(c)  Stations  required  to  be  carried. 
Within  the  limits  of  its  channel  capacity, 
any  such  CATV  system  shall  carry  the 
signals  of  operating  or  subsequently  au¬ 
thorized  television  broadcast  and  100 
watts  or  higher  power  translator  sta¬ 
tions  in  the  following  order  of  priority, 
upon  request  of  the  licensee  or  permittee 
of  the  relevant  station: 

(1)  First,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  principal  community  contours  the 
station  operates.  In  whole  or  in  part; 

(2)  Second,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  A  contours  the  system  op¬ 
erates,  in  whole  or  In  part; 

(3)  Third,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  B  contours  the  system  op¬ 
erates,  in  whole  or  In  part;  and 

(4)  Fourth,  all  commercial  and  non¬ 
commercial  educational  translator  sta¬ 
tions  operating  in  the  community  of  the 
system  with  100  watt  or  higher  power. 

(d)  Exceptions.  •  •  • 

(3>  The  system  need  not  carry  the 
signal  of  any  television  translator  sta¬ 
tion  if  (l)  the  system  is  carrying  the 
signal  of  the  originating  station,  or  (11) 
the  system  is  within  the  Grade  B  or 
higher  priority  contour  of  a  station  car¬ 
ried  on  the  system  whose  programing 
is  substantially  duplicated  by  the 
translator. 

(e)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more  sta¬ 
tions  within  whose  Grade  B  or  higher 
priority  contour  it  operates,  or  the  sig¬ 


nals  of  one  or  more  100  watts  or  higher 
power  translator  stations  located  In  its 
community,  the  system  shall  offer  and 
maintain,  for  each  subscriber,  an  ade¬ 
quate  switching  device  to  allow  the  sub¬ 
scriber  to  choose  between  cable  and  non¬ 
cable  reception,  unless  the  subscriber 
affirmatively  Indicates  In  writing  that  he 
does  not  desire  this  device. 

•  •  •  •  • 

(g)  Stations  entitled  to  program  ex¬ 
clusivity.  Any  such  system  which  oper¬ 
ates,  In  whole  or  In  part,  within  the 
Grade  B  or  higher  priority  contour  of 
any  commercial  or  noncommercial  edu¬ 
cational  television  station  or  within  the 
community  of  a  fourth  priority  television 
translator  station,  and  which  carries  the 
signal  of  such  station  shall,  upon  request 
of  the  station  licensee  or  permittee, 
maintain  the  station’s  exclusivity  as  a 
program  outlet  against  lower  priority  or 
more  distant  duplicating  signals,  but  not 
against  signals  of  equal  priority,  in  the 
manner  and  to  the  extent  specified  In 
paragraphs  (h)  and  (1)  of  this  section. 

(h)  Program  exclusivity;  extent  of 
protection.  Where  a  station  Is  entitled 
to  program  exclusivity,  the  CATV  sys¬ 
tem  shall,  upon  request  of  the  station 
licensee  or  permittee,  refrain  from  dupli¬ 
cating  any  program  broadcast  by  such 
station  on  the  same  day  as  its  broadcast 
by  the  station.  If  the  CATV  operator  has 
received  notification  from  the  requesting 
station  of  the  date  and  time  of  its  broad¬ 
cast  of  the  program  and  the  date  and 
time  of  any  broadcast  to  be  deleted,  as 
soon  as  possible  and  in  any  event  no  later 
than  48  hours  prior  to  the  broadcast  to  be 
deleted.  Upon  request  of  the  CATV  sys¬ 
tem,  such  notice  shall  be  given  at  least  8 
days  prior  to  the  date  of  any  broadcast 
to  be  deleted. 

(I)  Exceptions.  Notwithstanding  the 
the  requirements  of  paragraph  (h)  of 
this  section. 

•  •  •  •  • 

(4)  The  system  need  not  delete  recep¬ 
tion  of  any  program  which  would  be  car¬ 
ried  on  the  system  In  color  but  will  be 
broadcast  In  black  and  white  by  the  sta¬ 
tion  requesting  deletion. 

(J)  Disputes  between  television  broad¬ 
cast  or  translator  stations  and  CATV  sys¬ 
tems;  requests  for  waiver  of  the  rules  or 
for  different  treatment.  In  the  event 
that  a  dispute  should  arise,  at  any  time, 
between  a  television  broadcast  or  trans¬ 
lator  station  and  a  CATV  system  served 
under  an  authorization  subject  to  this 
section,  on  the  question  of  whether  the 
CATV  system  is  complying  with  the  ap¬ 
plicable  requirements,  the  matter  may 
be  referred  to  the  Commission  for  a  rul¬ 
ing  pursuant  to  the  provisions  of 
I  74.1109  of  this  chapter,  either  by  the 
licensee  carrier,  or  by  the  station,  or 
CATV  system,  with  notice  to  the  licensee 
carrier.  Where  a  dispute  has  been  re¬ 
ferred  to  the  Commission  for  a  ruling  0r 
where  a  petition  for  waiver  of  the  rules 
or  for  different  requirements  has  been 
filed  under  i  74.1109  of  this  chapter,  with 
notice  to  the  licensee  carrier,  microwave 
service  to  the  relevant  subscriber  shall 
not  be  commenced  or  terminated  until 


thirty  (30)  days  after  the  Commission’s 
ruling  has  been  received  by  the  licensee 
carrier. 

(k)  Interim  requirement.  No  CATV 
system  shall  be  provided  with  microwave 
service,  either  directly  or  indirectly,  if 
the  operation  of  such  CATV  system 
would  be  inconsistent  with  |  74.1107  of 
this  chapter. 

Non  1:  As  used  in  1 21. 713(b) ,  the  term 
“predicted  Grade  B  contour”  means  the  field 
Intensity  contour  defined  In  1 73  083(a)  of 
this  chapter,  the  location  of  which  Is  deter¬ 
mined  exclusively  by  means  of  the  calcula¬ 
tion*  prescribed  In  f  73.084  of  this  chapter. 

n.  Part  74  Is  amended  as  follows: 

1.  In  1 74.1,  paragraph  (c)  (4)  is 
deleted,  and  two  new  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

8  74.1  Services  covered  by  this  part. 

•  >  •  •  •  • 

(d)  Community  antenna  relay  sta¬ 
tions  (Subpart  J). 

(e)  Community  antenna  television 
systems  (Subpart  K) . 

2.  In  Section  74.1001(e),  subpara¬ 
graphs  (l)  and  (2)  are  amended  as  fol¬ 
lows  and  a  new  subparagraph  (9)  Is 
added  as  follows: 

8  74.1001  Definitions. 

•  •  •  •  • 

(e)  As  used  in  f  |  74.1031  and  74.1033. 

( l )  Community  antenna  television 
system.  The  term  "community  antenna 
television  system"  (“CATV  system”) 
means  any  facility  which,  in  whole  or  In 
part,  receives  directly  or  Indirectly  over 
the  air  and  amplifies  or  otherwise  modi¬ 
fies  the  signals  transmitting  programs 
broadcast  by  one  or  more  television  sta¬ 
tions  and  distributes  such  signals  by 
wire  or  cable  to  subscribing  members  of 
the  public  who  pay  for  such  service,  but 
such  term  shall  not  include  (1)  any  such 
facility  which  serves  fewer  than  50  sub¬ 
scribers,  or  (2)  any  such  facility  which 
serves  only  the  residents  of  one  or  more 
apartment  dwellings  under  common 
ownership,  control,  or  management,  and 
commercial  establishments  located  on 
the  premises  of  such  an  apartment  house. 

(2)  Television  station;  television 
broadcast  station;  television  translator 
station.  The  terms  "television  station’’ 
and  "television  broadcast  station”  m*sn 
any  television  broadcasting  station  oper¬ 
ating  on  a  channel  regularly  assigned  to 
its  community  by  I  73.606  of  this  chapter. 
The  term  “television  translator  station" 
means  a  television  broadcast  translator 
station  as  defined  in  174.701  of  this 
chapter.  A  television  translator  station 
which  is  licensed  to  and  rebroadcasts  the 
programing  of  a  television  broadcast  sta¬ 
tion  within  that  station’s  Grade  B  con¬ 
tour  shall  be  deemed  an  extension  of  the 
originating  station. 

•  •  •  •  • 

(9)  Distant  signal.  The  term  "dis¬ 
tant  signal’’  means  the  signal  of  a  tele¬ 
vision  broadcast  station  which  is  ex¬ 
tended  or  received  beyond  the  Grade  B 
contour  of  that  station. 

3.  Section  74.1031(e)  is  amended  to 
read  as  follows: 
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g  74.1031  Eligibility  and  contents  of  ap¬ 
plication. 

•  •  •  •  • 

(e)  An  application  for  any  authoriza¬ 
tion  subject  to  t  74.1033  shall  contain  a 
statement  that  the  applicant(s)  have 
notified  the  licensee  or  permittee  of  any 
television  station,  within  whose  predicted 
Grade  B  contour  the  CATV  system(s) 
operate  or  will  operate,  In  whole  or  In 
part,  and  the  licensee  or  permittee  of 
any  100  watts  or  higher  power  translator 
station  operating  in  the  community  of 
each  such  system,  of  the  filing  of  the  ap¬ 
plication.  Where  It  Is  proposed  to  extend 
the  signal  of  any  noncommercial  educa¬ 
tional  television  station  beyond  its  Grade 
B  contour  Into  a  community  with  an  un¬ 
occupied  reserved  educational  television 
channel  assignment  under  §  73.606  of 
this  chapter,  the  notice  shall  also  be 
served  upon  the  superintendents  of 
schools  In  the  community  and  county 
and  the  local,  area,  and  State  educational 
television  agencies,  If  any.  Such  state¬ 
ment  of  the  applicant  shall  be  supported 
by  copies  of  the  letters  of  notification 
directed  to  such  licensees  or  permittees 
and  educational  interests.  The  notice 
shall  Include  the  fact  of  filing  by  the  ap¬ 
plicant  (s),  Identification  of  each  CATV 
system  served  or  to  be  served  under  the 
authorization  sought,  identification  of 
the  community  served  or  to  be  served  by 
each  such  CATV  system,  and  the  tele¬ 
vision.  standard  broadcast  and  FM  sta¬ 
tion  (s)  whose  programs  will  be  distrib¬ 
uted  by  each  such  CATV  system. 

Not*  1:  As  used  In  |  74.1081(e),  the  term 
“predicted  Grade  B  contour"  means  the  field 
intensity  contour  defined  In  I  73.688(a)  of 
this  chapter,  the  location  of  which  is  deter¬ 
mined  exclusively  by  means  of  the  calcula¬ 
tions  prescribed  In  f  73.684  of  this  chapter. 

4.  In  {  74.1033,  paragraphs  (a) ,  (b) 
(3),  (c),  (e),  and  (f)  are  amended;  para¬ 
graphs  (g)(4)  and  (h)  are  added;  and 
the  note  to  S  74.1033  Is  deleted. 

§  74.1033  Licensing  requirements. 

•  •  •  •  • 

(a)  Stations  required  to  be  carried. 
Within  the  limits  of  Its  channel  capac¬ 
ity,  any  such  CATV  system  shall  carry 
the  signals  of  ope  rating  or  subsequently 
authorized  and  operating  television 
broadcast  and  100  watts  or  higher  power 
translator  stations  In  the  following  order 
of  priority,  upon  the  request  of  the  li¬ 
censee  or  permittee  of  the  relevant  sta¬ 
tion: 

(1)  First  all  commercial  and  noncom¬ 
mercial  educational  stations  within 
whose  principal  community  contours  the 
system  operates,  In  whole  or  in  part; 

(2)  Second,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  A  contours  the  system  op¬ 
erates,  In  whole  or  in  port; 

(3)  Third,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  B  contour  the  system  oper¬ 
ates,  In  whole  or  in  part; 

(4)  Fourth,  all  commercial  and  non¬ 
commercial  educational  translator  sta¬ 
tions  operating  In  the  community  of  the 
system  with  100  watts  or  higher  power. 

(b)  Exceptions.  •  •  • 


(3)  The  system  need  not  carry  the  sig¬ 
nal  of  any  television  translator  station 
If  (1)  the  system  is  carrying  the  signal 
of  the  originating  station,  or  (11)  the 
system  is  within  the  Grade  B  or  higher 
priority  contour  of  a  station  carried  on 
the  system  whose  programing  is  substan¬ 
tially  duplicated  by  the  translator. 

(c)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more 
stations  within  whose  Grade  B  or  high¬ 
er  priority  contour  It  operates,  or  the 
signals  of  one  or  more  100  watts  or  higher 
power  translator  stations  located  In  Its 
community,  the  system  shall  offer  and 
maintain,  for  each  subscriber,  an  ade¬ 
quate  switching  device  to  allow  the  sub¬ 
scriber  to  choose  between  cable  and  non¬ 
cable  reception,  unless  the  subscriber 
affirmatively  Indicates  In  writing  that  he 
does  not  desire  this  device. 

•  •  •  •  • 

(e)  Stations  entitled  to  program  ex¬ 
clusivity.  Any  such  system  which  oper¬ 
ates,  In  whole  or  In  part,  within  the 
Grade  B  or  higher  priority  contour  of 
any  commercial  or  noncommercial  edu¬ 
cational  television  station  or  within  the 
community  of  a  fourth  priority  television 
translator  station,  and  which  carries  the 
signal  of  such  station  shall,  upon  request 
of  the  station  licensee  or  permittee, 
maintain  the  station’s  exclusivity  as  a 
program  outlet  against  lower  priority  or 
more  distant  duplicating  signals,  but  not 
against  signals  of  equal  priority.  In  the 
manner  and  to  the  extent  specified  In 
paragraphs  (f)  and  (g)  of  this  section. 

(f)  Program  exclusivity;  extent  of 
protection.  Where  a  station  Is  entitled 
to  program  exclusivity,  the  CATV  sys¬ 
tem  shall,  upon  the  request  of  the  station 
licensee  or  permittee,  refrain  from  du¬ 
plicating  any  program  broadcast  by  such 
station  on  the  same  day  as  Its  broadcast 
by  the  station,  If  the  CATV  operator  has 
received  notification  from  the  requesting 
station  of  the  date  and  time  of  Its  broad¬ 
cast  of  the  program  and  the  date  and 
time  of  any  broadcast  to  be  deleted,  as 
soon  as  possible  and  In  any  event  no  later 
than  48  hours  prior  to  the  broadcast  to 
be  deleted.  Upon  request  of  the  CATV 
system  such  notice  shall  be  given  at  least 
8  days  prior  to  the  date  of  any  broadcast 
to  be  deleted. 

(g)  Exceptions.  *  •  • 

(4)  The  system  need  not  delete  recep¬ 
tion  of  any  program  which  would  be  car¬ 
ried  on  the  system  In  color  but  will  be 
broadcast  In  black  and  white  by  the  sta¬ 
tion  requesting  deletion. 

(h)  Interim  requirement.  No  CATV 
system  shall  be  provided  with  microwave 
service,  either  directly  or  Indirectly  If 
the  operation  of  such  CATV  system 
would  be  Inconsistent  with  §  74.1107  of 
this  chapter. 

5.  A  new  Subpart  K  Is  added  to  read 
as  follows: 

Subpart  K — Community  Antenna 
Television  Systems 

sec. 

74.1101  Definitions. 


See.  „  ' 

74.1108  Requirements  relating  to  distribu¬ 

tion  of  television  signals  by  com¬ 
munity  antenna  television  sys¬ 
tems. 

74.1106  Notification  prior  to  the  commence¬ 

ment  of  new  service. 

74.1107  Requirement  for  showing  In  evi¬ 

dentiary  hearing  and  Commission 
approval  In  top  100  television 
markets;  other  procedures. 

74.1109  Procedures  applicable  to  requests 

for  waiver  of  the  rules,  additional 
or  different  requirements  and  rul¬ 
ings  on  complaints  or  disputes. 

Authoeitt  :  The  provisions  of  this  Bub- 
part  K  Issued  under  secs.  1,  4,  803,  807,  308. 
300.  48  8 tat.  1064.  1066,  1060,  1068.  1064.  1066. 
as  amended;  47  U B.C.  161,  164,  308.  807.  808. 
309. 

§  74.1101  Definitions. 

(a)  Community  antenna  television 
system.  The  term  “community  antenna 
television  system”  (“CATV  system”) 
means  any  facility  which,  In  whole  or  In 
part,  receives  directly  or  Indirectly  over 
the  air  and  amplifies  or  otherwise  modi¬ 
fies  the  signals  transmitting  programs 
broadcast  by  one  or  more  television  sta¬ 
tions  and  distributes  such  signals  by  wire 
or  cable  to  subscribing  members  of  the 
public  who  pay  for  such  service,  but  such 
term  shall  not  Include  (1)  any  such  fa¬ 
cility  which  serves  fewer  than  50  sub¬ 
scribers,  or  (2)  any  such  facility  which 
serves  only  the  residents  of  one  or  more 
apartment  dwellings  under  common 
ownership,  control,  or  management,  and 
commercial  establishments  located  on 
the  premises  of  such  an  apartment  house. 

(b)  Television  station;  television 
broadcast  station;  television  translator 
station.  The  terms  “television  station” 
and  “television  broadcast  station”  mean 
any  television  broadcasting  station  op¬ 
erating  on  a  channel  regularly  assigned 
to  its  community  by  f  73.606  of  this 
chapter.  The  term  “television  transla¬ 
tor  station”  means  a  television  broadcast 
translator  station  as  defined  In  i  74.701 
of  this  chapter.  A  television  translator 
station  which  Is  licensed  to  and  rebroad¬ 
casts  the  programing  of  a  television 
broadcast  station  within  that  station's 
Grade  B  contour,  shall  be  deemed  an  ex¬ 
tension  of  the  originating  station. 

(c)  Principal  community  contour. 
The  term  “principal  community  contour” 
means  the  signal  contour  which  a  tele¬ 
vision  station  Is  required  to  place  over 
Its  entire  principal  community  by  I  73.685 
(a)  of  this  chapter. 

(d)  Orade  A  and  Grade  B  contours. 
The  terms  “Grade  A  contour”  and  “Grade 
B  contour”  mean  the  field  Intensity  con¬ 
tours  defined  In  i  73.683(a)  of  this  chap¬ 
ter. 

(e)  Network  programing.  The  term 
“network  programing”  means  the  pro¬ 
graming  supplied  by  a  national  television 
network  organization. 

(f)  Substantially  duplicated.  The 
term  “substantially  duplicated"  means 
regularly  duplicated  by  the  network  pro¬ 
graming  of  one  or  more  stations,  singly 
or  collectively,  in  a  normal  week  during 
the  hours  of  6  to  11  pjn.,  local  time,  for 
a  total  of  14  or  more  hours. 


FEDERAL  REGISTER,  VOL  31,  NO.  52— THURSDAY,  MARCH  17,  1664 


RULES  AND  REGULATIONS 


4571 


<8T)  Priority.  The  term  “priority” 
means  the  priority  among  stations  es¬ 
tablished  In  |  74.1103(a). 

■  <h)  Independent  station.  The  term 
“independent  station”  means  a  televi¬ 
sion  station  which  Is  not  affiliated  with 
any  national  television  network  orga¬ 
nization. 

(1)  Distant  signal.  The  term  “distant 
signal”  means  the  signal  of  a  television 
broadcast  station  which  Is  extended  or 
received  beyond  the  Grade  B  contour  of 
that  station. 

§  74.1103  Requirement  relating  to  dis¬ 
tribution  of  television  signals  by  com¬ 
munity  antenna  television  systems. 

No  community  antenna  television  sys¬ 
tem  shall  supply  to  Its  subscribers  signals 
broadcast  by  one  or  more  television  sta¬ 
tions,  except  In  accordance  with  the  fol¬ 
lowing  conditions: 

(a)  Stations  required  to  be  carried. 
Within  the  limits  of  its  channel  capacity, 
any  such  CATV  system  shall  carry  the 
signals  of  operating  or  subsequently  au¬ 
thorized  and  operating  television  broad¬ 
cast  and  100  watts  or  higher  power  trans¬ 
lator  stations  in  the  following  order  of 
priority,  upon  the  request  of  the  licensee 
or  permittee  of  the  relevant  station ; 

(1)  Plrst,  all  commercial  and  noncom¬ 
mercial  educational  stations  within 
whose  principal  community  contours  the 
system  operates,  in  whole  or  In  oart; 

(2)  Second,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  A  contours  the  system  op¬ 
erates,  In  whole  or  In  part; 

(3)  Third,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  B  contours  the  system  op¬ 
erates,  In  whole  or  In  part;  * 

(4)  Fourth,  all  commercial  and  non¬ 
commercial  educational  television 
translator  stations  operating  In  the  com¬ 
munity  of  the  system  with  100  watts  or 
higher  power. 

(b)  Exceptions.  Notwithstanding  the 
requirements  of  paragraph  (a)  of  this 

section, 

(1)  The  system  need  not  carry  the 
signal  of  any  station,  If  (1)  that  sta¬ 
tion’s  network  programing  is  substan¬ 
tially  duplicated  by  one  or  more  stations 
of  higher  priority,  and  (11)  carrying  K 
would,  because  of  limited  channel  capac¬ 
ity,  prevent  the  system  from  carrying  the 
signal  of  an  independent  commercial  sta¬ 
tion  or  a  noncommercial  educational 
station. 

(2)  in  cases  where  (1)  there  are  two 
or  more  signals  of  equal  priority  which 
substantially  duplicate  each  other,  and 
(11)  carrying  all  such  signals  would,  be¬ 
cause  of  limited  channel  capacity,  pre¬ 
vent  the  system  from  carrying  the  sig- 
ftfcl  of  an  Independent  commercial 
station  or  a  noncommercial  educational 
station,  the  system  need  not  carry  all 
such  substantially  duplicating  signals, 
but  may  select  among  them  to  the  ex¬ 
tent  necessary  to  preserve  its  ability  to 
carry  the  signals  of  Independent  com¬ 
mercial  or  noncommercial  educational 
stations. 

(3>  Hie  system  need  not  carry  the 
fMmal  of  any  television  translator  sta¬ 
tion  if  (i)  the  system  is  carrying  the  sig¬ 


nal  of  the  originating  station,  or  (11)  the 
system  Is  within  the  Grade  B  or  higher 
priority  contour  of  a  station  carried  on 
the  system  whose  programing  is  sub¬ 
stantially  duplicated  by  the  translator. 

(c)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more 
stations  within  whose  Grade  B  or  higher 
priority  contour  It  operates,  or  the  sig¬ 
nals  of  one  or  more  100  watts  or  higher 
power  translator  stations  located  In  its 
community,  the  system  shall  offer  and 
maintain,  for  each  subscriber,  an 
adequate  switching  device  to  allow  the 
subscriber  to  choose  between  cable  and 
rtoncable  reception,  unless  the  subscriber 
affirmatively  indicates  In  writing  that 
he  does  not  desire  this  device. 

(d)  Manner  of  carriage.  Where  the 
signal  of  any  station  is  required  to  be 
carried  under  this  section, 

(1)  The  signal  shall  be  carried  with¬ 
out  material  degradation  In  quality 
(within  the  limitations  Imposed  by  the 
technical  state  of  the  art) ; 

(2)  The  signal  shall,  upon  request  of 
the  station  licensee  or  permittee,  be 
carried  on  the  system  on  the  channel 
on  which  the  station  Is  transmitting 
(where  practicable  without  material 
degradation) ;  and 

(3)  The  signal  shall,  upon  the  request 
of  the  station  licensee  or  permittee,  be 
carried  on  the  system  on  no  more  than 
one  channel. 

(e)  Stations  entitled  to  program  ex¬ 
clusivity.  Any  such  system  which  oper¬ 
ates,  In  whole  or  In  part,  within  the 
Grade  B  or  higher  priority  contour  of 
any  commercial  or  noncommercial  edu¬ 
cational  television  station  or  within  the 
community  of  a  fourth  priority  television 
translator  station,  and  which  carries  the 
signal  of  such  station  shall,  upon  re¬ 
quest  of  the  station  licensee  or  permittee, 
maintain  the  station’s  exclusivity  as  a 
program  outlet  against  lower  priority 
or  more  distant  duplicating  signals,  but 
not  against  signals  of  equal  priority,  In 
the  manner  and  to  the  extent  specified 
In  paragraphs  (f)  and  (g)  of  this  section. 

(f)  Program  exclusivity  ;  extent  of  pro¬ 
tection.  Where  a  station  is  entitled  to 
program  exclusivity,  the  CATV  system 
shall,  upon  the  request  of  the  station 
licensee  or  permittee,  refrain  from 
duplicating  any  program  broadcast  by 
such  station,  on  the  samp  day  as  its 
broadcast  by  the  station,  if  the  CATV 
operator  has  received  notification  from 
the  requesting  station  of  the  date  and 
time  of  its  broadcast  of  the  program  and 
the  date  and  time  of  any  broadcast  to  be 
deleted,  as  soon  as  possible  and  in  any 
event  no  later  than  48  hours  prior  to  the 
broadcast  to  be  deleted.  Upon  request 
of  the  CATV  system,  such  notice  shall  be 
given  at  least  8  days  prior  to  the  date  of 
any  broadcast  to  be  deleted. 

(g)  Exceptions.  Notwithstanding  the 
requirements  of  paragraph  (f)  of  thU 
section, 

(1)  The  CATV  system  need  not  delete 
reception  of  a  network  program  If,  in  so 
doing,  it  would  leave  available  for  recep¬ 
tion  by  subscribers,  at  any  time,  less  thAn 
the  programs  of  two  networks  (including 
those  broadcast  by  any  stations  whose 


signals  are  being  carried  and  whose  pro¬ 
gram  exclusivity  is  being  protected  pur¬ 
suant  to  the  requirements  of  this  sec¬ 
tion)  ; 

(2)  The  system  need  not  delete  recep¬ 
tion  of  a  network  program  which  is 
scheduled  by  the  network  between  the 
hours  of  6  and  11  pm.,  eastern  time,  but 
is  broadcast  by  the  station  requesting 
deletion,  in  whole  or  in  part,  outside  of 
the  period  which  would  normally  be  con¬ 
sidered  prime  time  for  network  program¬ 
ing  in  the  time  zone  involved ; 

(3)  The  system  need  not  delete  recep¬ 
tion  of  any  program  consisting  of  the. 
broadcast  coverage  of  a  speech  or  other 
event  as  to  which  the  time  of  presenta¬ 
tion  is  of  special  significance,  except 
where  the  program  is  being  simultane¬ 
ously  broadcast  by  a  station  entitled  to 
program  exclusivity;  and 

(4)  The  system  need  not  delete  recep¬ 
tion  of  any  program  which  would  be  car¬ 
ried  on  the  system  in  color  but  will  be 
broadcast  In  black  and  white  by  the  sta¬ 
tion  requesting  deletion. 

§  74.1105  Notification  prior  to  the  com¬ 
mencement  of  new  service. 

No  CATV  system  shall  commence  oper¬ 
ations  or  commence  supplying  to  Its  sub¬ 
scribers  the  signal  of  any  television 
broadcast  station  carried  beyond  the 
Grade  B  contour  of  that  station,  unless 
the  system  has  given  prior  notice  of  the 
proposed  new  service  to  the  licensee  or 
permittee  of  any  television  broadcast 
station  within  whose  predicted  Grade  B 
contour  the  system  operates  or  will  oper¬ 
ate,  and  to  tiie  licensee  or  permittee  of 
any  100  watts  or  higher  power  translator 
station  operating  In  the  community  of 
the  system,  and  has  furnished  a  copy  of 
each  such  notification  to  the  Federal 
Communications  Commission,  within 
sixty  (80)  days  after  obtaining  a  fran¬ 
chise  or  entering  Into  a  lease  or  other 
arrangement  to  use  facilities;  In  any 
event,  no  CATV  system  shall  commence 
such  operations  until  thirty  (30)  days  af¬ 
ter  notice  has  been  given.  Such  notice 
shall  be  given  by  existing  systems  which 
propose  to  add  new  distant  signals  at 
least  thirty  (30)  days  prior  to  .com¬ 
mencing  service  and  by  systems  which 
propose  to  extend  lines  into  obviously 
new  geographic  areas  within  sixty  (60) 
days  after  obtaining  a  franchise  or  en¬ 
tering  Into  a  lease  or  other  arrangement 
to  use  facilities  or,  where  no  new  local 
authorization  or  contractual  arrange¬ 
ment  Is  necessary,  at  least  thirty  (30) 
days  prior  to  commencing  service. 
Where  it  is  proposed  to  extend  the  sig¬ 
nal  of  any  noncommercial  educational 
television  station  beyond  Its  Grade  B 
contour  Into  a  community  with  an  un¬ 
occupied  reserved  educational  television 
channel  assignment  under  |  73.606  of  this 
chapter,  the  notice  shall  also  be  served 
upon  the  superintendents  of  schools  in 
the  community  and  county  in  which  the 
system  will  operate  and  the  local,  area, 
and  State  educational  television  agen¬ 
cies,  if  any.  The  notice  shall  Include 
the  name  and*  address  of  the  system, 
identification  of  the  community  to  be 
served,  the  television  signals  to  be  dis¬ 
tributed,  and  the  estimated  time  opera- 
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tions  will  commence.  Where  a  petition 
with  respect  to  the  proposed  service  Is 
filed  with  the  Commission,  pursuant  to 
8  74.1109  of  this  chapter,  within  thirty 
(30)  days  after  notice,  new  service  to 
subscribers  shall  not  be  commenced  un¬ 
til  after  the  Commission’s  ruling  on  the 
petition  or  on  the  interlocutory  question 
of  temporary  relief  pending  further  pro¬ 
cedures;  Provided,  however.  That  service 
shall  not  be  commenced  in  violation  of 
the  terms  of  any  specified  temporary  re¬ 
lief  or  of  the  provisions  of  8  74.1107  of  this 
chapter.  Where  no  petition  pursuant  to 
4  74.1109  has  been  filed  within  thirty 
(30)  days  after  notice,  service  may  be 
commenced  at  any  time  thereafter,  sub¬ 
ject,  however,  to  the  provisions  of  8  74.- 
1107.  The  provisions  of  this  section  do 
not  apply  to  any  signals  which  were  being 
supplied  to  subscribers  of  the  CATV  sys¬ 
tem  on  March  17, 1966. 

Noti  l:  Aa  used  In  I  74.1105,  the  term 
“predicted  Grade  B  contour”  means  the  field 
Intensity  contour  defined  In  I  73.683(a)  of 
this  chapter,  the  location  of  which  Is  deter¬ 
mined  exclusively  by  means  of  the  calcula¬ 
tions  prescribed  In  I  73.684  of  this  chapter. 

g  74.1107  Requirement  for  showing  in 
evidentiary  hearing  and  Commission 
approval  in  top  100  television  mar¬ 
kets  ;  other  procedures. 

(a)  No  CATV  system  operating  with¬ 
in  the  predicted  Grade  A  contour  of  a 
television  broadcast  station  in  the  100 
largest  television  markets  shall  extend 
the  signal  of  a  television  broadcast  sta¬ 
tion  beyond  the  Grade  B  contour  of  that 
station,  except  upon  a  showing,  approved 
by  the  Commission,  that  such  extension 
would  be  consistent  with  the  public  in¬ 
terest,  and  specifically  the  establishment 
and  healthy  maintenance  of  television 
broadcast  service  in  the  area.  Commis¬ 
sion  approval  of  a  request  to  extend  a 
signal  in  the  foregoing  circumstances 
will  be  granted  where  the  Commission, 
after  consideration  of  the  request  and  all 
related  materials  in  a  full  evidentiary 
hearing,  determines  that  the  requisite 
showing  has  been  made.  The  market 
size  shall  be  determined  by  the  rating 
of  the  American  Research  Bureau,  on  the 
basis  of  the  net  weekly  circulation  for  the 
most  recent  year. 

(b)  A  request  under  paragraph  (a)  of 
this  section  shall  be  filed  after  the  CATV 
system  has  obtained  any  necessary  fran¬ 
chise  for  operation  or  has  entered  into  a 
lease  or  other  arrangement  to  use  facili¬ 
ties  and  shall  set  forth  the  name  of  the 
community  involved,  the  date  on  which  a 
franchise  was  obtained,  the  signal  or  sig¬ 
nals  proposed  to  be  extended  beyond 
their  Grade  B  contours,  and  the  specific 
reasons  why  it  is  urged  that  such  ex¬ 
tension  is  consistent  with  the  public  in¬ 
terest.  Public  notice  will  be  given  of  the 
filing  of  such  a  request,  and  interested 
parties  may  file  a  response  or  statement 
within  thirty  (30)  days  after  such  pub¬ 
lic  notice.  A  reply  to  such  responses  or 
statement  may  be  filed  within  a  twenty 
(20)  day  period  thereafter. 

The  Commission  shall  designate  the  re¬ 
quest  for  an  evidentiary  hearing  on  is¬ 
sues  to  be  specified,  with  the  burden  of 
proof  and  the  burden  of  proceeding  with 
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the  introduction  of  evidence  upon  the 
CATV  system  making  the  request,  unless 
otherwise  specified  by  the  Commission 
as  to  particular  Issues. 

(c)  No  CATV  system,  located  so  as  to 
fall  outside  the  provisions  of  paragraph 

(a)  of  this  section,  shall  extend  the  signal 
of  a  television  broadcast  station  beyond 
the  Grade  B  contour  of  that  station, 
where  the  Commission,  upon  its  own  mo¬ 
tion  or  pursuant  to  a  petition  filed  under 
8  74.1109,  determines,  after  appropriate 
proceedings,  that  such  extension  would 
be  inconsistent  with  the  public  interest, 
taking  into  account  particularly  the 
establishment  and  healthy  maintenance 
of  television  broadcast  service  in  the 
area. 

(d)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  shall  not  be 
applicable  to  any  signals  which  were 
being  supplied  by  a  CATV  system  to  its 
subscribers  on  February  15,  1966,  and 
pursuant  to  a  franchise  (where  neces¬ 
sary)  issued  on  or  before  that  date; 
provided,  however,  that  any  new  fran¬ 
chise  or  amendment  of  an  existing 
franchise  after  February  15,  1966,  to 
operate  or  extend  the  operations  of  the 
CATV  system  in  the  same  general  area 
does  come  within  the  provisions  of  para¬ 
graphs  (a)  and  (b)  of  this  section;  and 
provided  further  that  no  CATV  system 
located  in  the  100  largest  television  mar¬ 
kets,  which  was  supplying  to  its  sub¬ 
scribers  on  February  15,  1966,  a  signal 
carried  beyond  its  Grade  B  contour,  shall 
extend  its  service  to  new  geographical 
areas  where  the  Commission,  upon  peti¬ 
tion  filed  under  8  74.1109  by  a  television 
broadcast  station  located  in  the  area  and 
after  consideration  of  the  response  of 
the  CATV  system  and  appropriate  pro¬ 
ceedings,  determine  that  the  public  in¬ 
terest,  taking  into  account  the  consid¬ 
erations  set  forth  in  the  second  report 
and  order  in  Docket  Nos.  14895,  15233, 
and  15971,  FCC  66-220,  paragraphs  113- 
149,  would  be  served  by  appropriate 
conditions  limiting  the  geographical  ex¬ 
tension  of  the  system  to  new  areas.  In 
the  event  that  an  evidentiary  hearing  is 
held  on  such  a  petition,  the  Commission 
may  also  consider,  upon  the  basis  of  the 
pleadings  before  it,  whether  temporary 
relief  pending  the  outcome  of  the  hear¬ 
ing  is  called  for  in  the  public  Interest, 
and.  if  so,  the  nature  of  such  relief;  no 
CATV  system  coming  within  the  fore¬ 
going  provision  shall  extend  its  service 
to  new  geographical  areas  in  violation 
of  the  terms  of  the  specified  temporary 
relief. 

§  74.1109  Procedures  applicable  to  peti¬ 
tions  for  waiver  of  uie  rules,  addi¬ 
tional  or  different  requirements  and 
rulings  on  complaints  or  disputes. 

(a)  Upon  petition  by  a  CATV  system, 
an  applicant,  permittee,  or  licensee  of 
a  television  broadcast,  translator,  or 
microwave  relay  station,  or  by  any  other 
interested  person,  the  Commission  may 
waive  any  provision  of  the  rules  relating 
to  the  distribution  of  television  broad¬ 
cast  signals  by  CATV  systems,  impose 
additional  or  different  requirements,  or 
issue  a  ruling  on  a  complaint  or  disputed 
question. 


(b)  The  petition  may  be  submitted 
informally,  by  letter,  but  shall  be  accom¬ 
panied  by  an  affidavit  of  service  on  any 
CATV  system,  station  licensee,  permittee, 
applicant,  or  other  interested  person  who 
may  be  directly  affected  if  the  relief 
requested  in  the  petition  should  be 
granted. 

(c)  (1)  The  petition  shall  state  the 
relief  requested  and  may  contain  alter¬ 
native  requests.  It  shall  state  fully  and 
precisely  all  pertinent  facts  and  consid¬ 
erations  relied  upon  to  demonstrate  the 
need  for  the  relief  requested  and  to  sup¬ 
port  a  determination  that  a  grant  of 
such  relief  would  serve  the  public  inter¬ 
est.  Factual  allegations  shall  be  sup¬ 
ported  by  affidavit  of  a  person  or  persons 
with  actual  knowledge  of  the  facts,  and 
exhibits  shall  be  verified  by  the  person 
who  prepares  them. 

(2)  A  petition  for  a  ruling  on  a  com¬ 
plaint  or  disputed  question  shall  set  forth 
all  steps  taken  by  the  parties  to  resolve 
the  problem,  except  where  the  only  relief 
sought  is  a  clarification  of  interpretation 
of  the  rules. 

(d)  Interested  persons  may  'submit 
comments  or  opposition  to  the  petition 
within  thirty  (30)  days  after  it  has  been 
filed.  Upon  good  cause  shown  in  the 
petition,  the  Commission  may,  by  letter 
or  telegram  to  known  interested  persons, 
specify  a  shorter  time  for  such  submis¬ 
sions.  Comments  or  oppositions  shall 
be  served  on  petitioner  and  on  all  per¬ 
sons  listed  in  petitioner’s  affidavit  of 
service,  and  shall  contain  a  detailed  full 
showing,  supported  by  affidavit,  of  any 
facts  or  considerations  relied  upon. 

(e)  The  petitioner  may  file  a  reply  to 
the  comments  or  oppositions  within 
twenty  (20)  days  after  their  submission, 
which  shall  be  served  upon  all  persons 
who  have  filed  pleadings  and  shall  also 
contain  a  detailed  full  showing,  sup¬ 
ported  by  affidavit,  of  any  additional 
facts  or  considerations  relied  upon. 
Upon  good  cause  shown,  the  Commission 
may  specify  a  shorter  time  for  the  filing 
of  reply  comments. 

(f)  The  Commission,  after  considera¬ 
tion  of  the  pleadings,  may  determine 
whether  the  public  interest  would  be 
served  by  the  grant,  in  whole  or  in  part, 
or  denial  of  the  request,  or  may  issue  a 
ruling  on  the  complaint  or  dispute.  The 
Commission  may  specify  other  proce¬ 
dures,  such  as  oral  argument,  evidentiary 
hearing,  or  further  written  submissions 
directed  to  particular' aspects,  as  it  deems 
appropriate.  In  the  event  that  an  evi¬ 
dentiary  hearing  is  required,  the  Com¬ 
mission  will  determine,  on  the  basis  of 
the  pleadings  and  such  other  procedures 
as  it  may  specify,  whether  temporary 
relief  should  be  accorded  to  any  party 
pending  the  hearing  and  the  nature  of 
any  such  temporary  relief.  Where  a  pe¬ 
tition  involves  new  service  to  subscribers 
(other  than  service  coming  within  the 
provisions  of  8  74.1107(a)  of  this  chap¬ 
ter),  the  Commission  will  expedite  its 
consideration  and  promptly  issue  a  rul¬ 
ing  either  on  the  merits  of  the  petition 
or  on  the  interlocutory  question  of  tem¬ 
porary  relief  pending  further  procedures. 

(g)  Where  a  request  for  temporary  re¬ 
lief  is  contained  in  a  petition  with  respect 
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to  service  coming  within  the  provisions 
of  {74.1107(d)  of  this  chapter,  opposi¬ 
tion  to  such  request  for  temporary  relief 
shall  be  filed  within  ten  (10)  days  and 
reply  comments  within  seven  (7)  days 
thereafter.  The  Commission  will  ex¬ 
pedite  its  consideration  of  the  question  of 
temporary  relief. 

m.  Part  91  Is  amended  as  follows: 

1.  In  {  91.557,  paragraphs  (a)  and  (b) 
are  amended  to  read  as  follows,  and  a 
new  paragraph  (1)  is  added  as  follows: 

§  91.557  Definitions. 

As  used  In  ||  91.559  and  91.561, 

(a)  Community  antenna  television 
systems.  The  term  "community  antenna 
television  system"  ("CATV  system”) 
means  any  facility  which,  in  whole  or  In 
part,  receives  directly  or  indirectly  over 
the  air  and  amplifies  or  otherwise  modi¬ 
fies  the  signals  transmitting  programs 
broadcast  by  one  or  more  television  sta¬ 
tions  and  distributes  such  signals  by  wire 
or  cable  to  subscribing  members  of  the 
public  who  pay  for  such  service,  but  such 
term  shall  not  Include  ( 1 )  any  such  facil¬ 
ity  which  serves  fewer  than  50  sub¬ 
scribers,  or  (2)  any  such  facility  which 
serves  only  the  residents  of  one  or  more 
apartment  dwellings  under  common 
ownership,  control,  or  management,  and 
commercial  establishments  located  on 
the  premises  of  such  an  apartment  house. 

(b)  Television  station;  television 
broadcast  station;  television  translator 
station.  The  terms  "television  station" 
and  "television  broadcast  station”  mean 
any  television  broadcasting  station  op¬ 
erating  on  a  channel  regularly  assigned 
to  Its  community  by  {  73.606  of  this  chap¬ 
ter.  The  term  “television  translator 
station”  means  a  television  translator 
station  as  defined  In  1 74.701  of  this 
chapter.  A  television  translator  station 
which  is  licensed  to  and  rebroadcasts  the 
programing  of  a  television  broadcast  sta¬ 
tion  within  that  station’s  Grade  B  con¬ 
tour,  shall  be  deemed  an  extension  of  the 
originating  station. 

•  •  •  •  • 

(1)  Distant  signal.  The  term  "distant 
signal”  means  the  signal  of  a  television 
broadcast  station  which  Is  extended  or 
received  beyond  the  Grade  B  contour  of 
that  station. 

2.  In  |  91.559,  paragraphs  (a) ,  (b)  (3) , 

(c),  (e),  and  (f)  are  amended;  para¬ 
graphs  (g)(4)  and  (h)  are  added;  and 
the  note  to  f  91.559  Is  deleted: 

§  91.559  Authorization*  for  operational 
fixed  station*  to  relay  television  sig¬ 
nal*  to  CATV  systems. 

•  •  •  •  • 

(a)  Stations  required  to  be  carried. 
Within  the  limits  of  Its  channel  capac¬ 
ity,  any  such  CATV  system  shall  carry 
the  signals  of  operating  or  subsequently 
authorized  television  broadcast  and  106 


watts  or  higher  power  translator  stations 
In  the  following  order  of  priority,  upon 
request  of  the  licensee  or  permittee  of 
the  relevant  station: 

(1)  First,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  principal  community  contours  the 
system  operates.  In  whole  or  In  part; 

(2)  Second,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  A  contours  the  system  op¬ 
erates,  In  whole  or  In  part; 

(3)  Third,  all  commercial  and  non¬ 
commercial  educational  stations  within 
whose  Grade  B  contour  the  system  oper¬ 
ates,  in  whole  or  in  part;  and 

(4)  Fourth,  all  commercial  and  non¬ 
commercial  educational  translator  sta¬ 
tions  operating  In  the  community  of  the 
system  with  100  watts  or  higher  power. 

(b)  Exceptions.  •  •  • 

(3)  The  system  need  not  carry  the  sig¬ 
nal  of  any  television  translator  station 
If  (1)  the  system  Is  carrying  the  signal 
of  the  originating  station,  or  (11)  the  sys¬ 
tem  Is  within  the  Grade  B  or  higher  pri¬ 
ority  contour  of  a  station  carried  cm  the 
cable  whose  programing  Is  substantially 
duplicated  by  the  translator. 

(c)  Special  requirements  in  the  event 
of  noncarriage.  Where  the  system  does 
not  carry  the  signals  of  one  or  more  sta¬ 
tions  within  whose  Grade  B  or  higher 
priority  contour  it  operates,  or  the  sig¬ 
nals  of  one  or  more  100  watts  or  higher 
power  translator  stations  located  In  Its 
community,  the  system  shall  offer  and 
maintain,  for  each  subscriber,  an  ade¬ 
quate  switching  device  to  allow  the  sub¬ 
scriber  to  choose  between  cable  and  non¬ 
cable  reception,  unless  the  subscriber  af¬ 
firmatively  Indicates  In  writing  that  he 
does  not  desire  this  device. 

•  •  •  •  • 

(e)  Stations  entitled  to  program  ex¬ 
clusivity.  Any  such  system  which  oper¬ 
ates.  In  whole  or  In  part,  within  the 
Grade  B  or  higher  priority  contour  of 
any  commercial  or  noncommercial  edu¬ 
cational  television  station  or  within  the 
community  of  a  fourth  priority  television 
translator  station,  and  which  carries  the 
signal  of  such  station  shall,  upon  request 
of  the  station  licensee  or  permittee, 
maintain  the  station’s  exclusivity  as  a 
program  outlet  against  lower  priority  or 
more  distant  duplicating  signals,  but  not 
against  signals  of  equal  priority,  In  the 
manner  and  to  the  extent  specified  in 
paragraphs  (f)  and  (g)  of  this  section. 

(f)  Program  exclusivity;  extent  of 
protection.  Where  a  station  Is  entitled 
to  program  exclusivity,  the  CATV  sys¬ 
tem  shall,  upon  request  of  the  station 
licensee  or  permittee,  refrain  from  dupli¬ 
cating  any  program  broadcast  by  such 
station  on  the  same  day  as  Its  broadcast 
by  the  station.  If  the  CATV  operator  has 
received  notification  from  the  requesting 
station  of  the  date  and  time  of  any  of 


Its  broadcast  of  the  program  and  the 
date  and  time  of  any  broadcast  to  be  de¬ 
leted,  as  soon  as  possible  and  In  any  event 
no  later  than  48  hours  prior  to  the  broad¬ 
cast  to  be  deleted.  Upon  request  of  the 
CATV  system,  such  notice  shall  be  given 
at  least  8  days  prior  to  the  date  of  any 
broadcast  to  be  deleted. 

(g)  Exceptions.  •  •  • 

(4)  The  system  need  not  delete  recep¬ 
tion  of  any  program  which  would  be  car¬ 
ried  on  the  system  in  color  but  will  be 
broadcast  In  black  and  white  by  the  sta¬ 
tion  requesting  deletion. 

(h)  Interim  requirement.  No  CATV 
system  shall  be  provided  with  microwave 
service,  either  directly  or  Indirectly,  If 
the  operation  of  such  CATV  system 
would  be  inconsistent  with  I  74.1107  of 
this  chapter. 

3.  Section  91.561  Is  amended  to  read 
as  follows: 

g  91.561  Notification  by  applicant. 

An  application  for  any  authorization 
subject  to  {  91.559  shall  contain  a  state¬ 
ment  that  the  applicant  has  notified  the 
licensee  or  permittee  of  any  television 
broadcast  station,  within  whose  pre¬ 
dicted  Grade  B  contour  the  CATV  sys¬ 
tem  (s)  served  or  to  be  served  operate 
or  will  operate,  and  the  licensee  or  per¬ 
mittee  of  any  100  watts  or  higher  power 
translator  station  operating  In  the  com¬ 
munity  of  the  system,  of  the  filing  of  the 
application.  Where  it  Is  proposed  to  ex¬ 
tend  the  signal  of  any  noncommercial 
educational  television  station  beyond  its 
Grade  B  contour  into  a  community  with 
an  unoccupied  reserved  educational  tele¬ 
vision  channel  assignment  under  I  73.606 
of  this  chapter,  the  notice  shall  also  be 
served  upon  the  superintendents  of 
schools  In  the  community  and  county 
and  the  local,  area,  and  State  educational 
television  agencies.  If  any.  Such  state¬ 
ment  of  the  applicant  shall  be  supported 
by  copies  of  the  letters  of  notification 
directed  to  such  licensees  or  permittees 
and  educational  Interests.  The  notice 
shall  Include  the  fact  of  Intended  filing 
by  the  applicant,  identification  of  each 
CATV  system  served  or  to  be  served  un¬ 
der  the  authorization  sought,  ldentlflca-  . 
tlon  of  the  community  served  or  to  be 
served  by  each  such  CATV  system,  and 
the  television  station  (s)  whose  programs 
will  be  distributed  by  each  such  CATV 
system. 

Note:  As  used  In  I  91.561.  the  term  "pre¬ 
dicted  Grade  B  contour"  means  the  field  In¬ 
tensity  contour  defined  In  |  73.683(a)  of  this 
chapter,  the  location  of  which  is  determined 
exclusively  by  means  of  the  calculations  pre¬ 
scribed  In  I  73.684  of  this  chapter. 

(Secs.  1.  4,  303  .  307.  306.  309,  48  Stat.  1064, 
1066,  1063,  1083,  1064,  1085  as  amended:  47 
TJ.8.C.  161,  154,  303,  307,  308,  309) 

[FJl.  Doc.  66-3564;  Filed,  Mar.  16,  1966; 

8:45  am.) 


\ 


FEDERAL  REGISTER,  VOL  31,  NO.  52— THURSDAY,  MARCH  17,  1964 


53 

PART  1 

< 


CONOMlCS 

■i/4 


[wnf\ 


FEDERAL 

REGISTER 


VOLUME  31 


NUMBER  53 


Friday,  March  18,  1966  •  Washington,  D.C. 

Pages  4575-4658 

PART  I 

(Part  II  begins  on  page  4643) 


Agencies  in  this  issue — 

Agricultural  Research  Service 
Agricultural  Stabilization  and 
Conservation  Service 
Agriculture  Department 
Air  Force  Department 
Business  and  Defense  Services 
Administration 
Civil  Aeronautics  Board 
Civil  Service  Commission 
Commodity  Credit  Corporation 
Commodity  Exchange  Authority 
Customs  Bureau 

Delaware  River  Basin  Commission 
Federal  Aviation  Agency 
Federal  Maritime  Commission 
Federal  Power  Commission 
Federal  Trade  Commission 
Health.  Education,  and  Welfare 
Department 
Interior  Department 
Interstate  Commerce  Commission 
National  Science  Foundation 
Reclamation  Bureau 
Securities  and  Exchange  Commission 

Detailed  list  of  Contents  appears  inside. 


